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Chairman Barrasso and Distinguished Members of the Committee: 

Good afternoon, my name is Alfred Urbina, and I currently serve as the Attorney General of the 

Pascua Yaqui Tribe, a Federally Recognized Tribe from the State of Arizona. On behalf of our 

Tribal Council and membership, thank you for this oppo1tunity. It is an honor to be here today to 

provide testimony to the Committee regarding the need for public safety improvement and tribal 

law and order in Indian Country. I am pleased to offer support for the "Tribal Youth and 

Community Protection Act of2016," and the "Tribal Law and Order Reauthorization Act of2016." 

Both Bills will go a long way to help tribes confront lingering jurisdictional gaps regarding 

violence against tribal families, help stop the proliferation of illegal drugs� and provide additional 

tools for cross-jurisdiction cooperation. 

First, I would like to thank the Committee and staff for your leadership on these matters. The 

drafting, passage, and implementation of the "Tribal Law & Order Act of2010" (TLOA) and the 
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On March 7, 2013, VA WA 2013 was signed into law by President Obama. On Jun 26, 2013, the 

U.S. Attorney for the District of Arizona, John Leonardo, visited the Pascua Yaqui Tribe and 

toured our court facility. The Tribe expressed an interest in the implementation of Special 

Domestic Violence Criminal Jurisdiction. On July 09, 2013, the Tribal Chairman submitted a letter 

to the Department of Justice's, Mr. Tracy Toulou, as a preliminary expression of interest in 

exercising SDVCJ and asked to be designated as a participating Tribe. On July 15, 2013, the 

Pascua Yaqui Tribe was one of approximately 27 federally recognized Indian tribes that timely 

sent "preliminary expressions of interest" in participating in the Pilot Project. By doing so, tribes 

expressed an interest in participating in both Phase One and Phase Two of the Pilot Project. 

The Department of Justice launched the Intertribal Technical-Assistance Working Group on 

Special Domestic Violence Criminal Jurisdiction (ITWG), as part of Phase One of the Pilot 

Project. The ITWG is a voluntary working group of designated tribal representatives who 

exchange views, information, and advice, peer to peer, about how tribes may best exercise SDVCJ, 

combat domestic violence, recognize victims' rights and safety needs, and safeguard defendants' 

rights. Between July, 2013 and December 2013, Tribal representatives participated in a series of 

teleconferences, participated as panelists, and participated in ITWG in-person meetings. 

On December 30, 2013, the Tribe submitted an extensive application to the DOJ to be designated 

a Pilot Tribe and to start exercising SDVCJ (Phase 11).4 On February 6, 2014, the Tribe received 

official notice that the Tribe was designated a participating Pilot Tribe authorized to exercise 

4 https ://www.justice.gov/sites/ default/fi les/tribal/legacy/20 14/02/06/appl-guestionnaire-pascua-yag ui. pdf 
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SDVCJ.5 The Pascua Yaqui Tribe SDVCJ Pilot status story was picked up and released locally, 

statewide, and nationally, via press release by the White House.6 On February 12, 2014, VAWA 

Pilot information was posted for notice in the Federal Register by the Department of Justice.7

Official Tribal notice was sent out via global e-mail to all tribal government and casino enterprise 

employees, as well as being posted on the official Pascua Yaqui Tribal Internet site on February 

6th, 2014. 8 On February 1 oth, 2014, the Arizona Daily Star ran a front page story that circulated to

238,000 readers in Southern Arizona, including the City of Tucson. The story was also posted on 

----their-online-news-site.-The-online-AZ£+ARNET-has-a-reach-of-1-million-independent-v.:iews-per.------

month and has approximately 12 million page views per month.9 The Pascua Yaqui press release 

was shared online through a leading internet Indian Country legal news blog called "Turtle Talk," 

it was posted on February 7, 2014. 10

The Tribe conducted interviews with several news outlets to include, the Arizona Daily Star, the 

Seattle Times, the L.A. Times, Washington Post, Tucson KVOA television news, Colorlines, 

Aljazeera, NPR, 91.5 KJZZ, MintPress, the Arizona Daily Wildcat, and Cronkite News.11 The 

5 http://w\vw.justice.gov/tribal/docs/letter-to-pascua-vaqui.pdf 
6 (http://www. whitehouse. !WV /b lo!.!:/2014/02/06/mov in g-forward-protect-native-american-women-j ustice-department-announces­
vawa-2013-), Department of Justice (Attorney General) (http://www.justice.gov/opa/pr/2014/February/14-ag-l 26.html), the U.S. 
Attorney for the District of Arizona, http://www.justice.gov/usao/az/press releases/2014/PR 02062014 Vawa.html), and 
a Pascua Yaqui press release, that was sent to the following Southern Arizona news organizations: Television Stations: KOLD, 
KVOA, FOX, and KGUN; Newspaper: AZ Daily Star, Explorer News, Wick Publications, and the Tucson Weekly. 
http ://www.pascuavagui-nsn.gov/index. php?option=com content& view=article&id= 144 :pascua-yag ui-tribe-asserts-authori tv-to­
prosecute-al 1-persons-includirnr-non-indi ans-for-domestic-via lence&catid= 12 :newa 
There was also some television coverage in Phoenix via a news video segment available at 

http://www.azcentral.com/news/ free/20 l 40206tribes-authori tv-non-ind ians. html 
7 Fed. Reg. Volume 79, Number 29 (Wednesday, February 12, 2014)][Notices][Pages 8487-8488] Federal Register Online via 
the Government Printing Office [www.gpo.gov] [FR Doc No: 2014-03023] 
http://regulations.justia.com/regulations/fedre!.!:/2014/02/12/2014-03023.html See also 78 Fed. Reg. 71645 (Nov. 29, 2013) 
8 (http://www.pascuayagui-nsn.gov/ ).
9 See (http://azstamet.com/news/local/pascua-vagui-gain-added-power-to-prosecute-some-non-indians/article 3417ac6e-c683-
50d4-9a55-cc386524c468.html) 
10 (http ://turtletal k. word press.com/2014/02/07 /pascua-vaqui-press-release-re-vawa-pi lot-program-selection/)
11http://www.kvoa.com/news/domestic-violence-not-tolerated-bv-pascua-vagui-tribe/), 
(http://colorlines.com/archives/2014/02/a small victory for native women.html), 
http://america.al jazeera. com/watch/shows/the-stream/the-stream-official blo!.!:/20 14/2/2 l /native-ameri can-
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problematic for new SDVCJ cases is that the VA WA defines the term domestic violence as 

"violence" committed by a current or former spouse or intimate partner of the victim ... " 25 U.S. 

Code § 1304 (a)(2). The federal definition of a "misdemeanor crime of domestic violence" used 

to determine Castleman, will likely be used by federal and tribal courts to establish the charging 

boundaries under VA WA. The Tribe, like many other jurisdictions commonly charge crimes that 

arise early in the cycle of domestic violence relationships that may not include an "offensive 

touching" as an element to the crime, but nonetheless, they are violent and dangerous. These crimes 

can include Trespassing, Threatening and Intimidation, Tampering with Communications, 

Burglary, Breaking & Entering, Stalking, Disorderly Conduct, Unlawful Imprisonment, 

Harassment, Endangerment, Custodial Interference, and Malicious Mischief. 

The dynamics and cycle of intimate partner violence is that offenders, in order to maintain power 

and control, will use escalating abusive and violent behavior against their partner. Over the life of 

a relationship, aggressive and hostile behavior increases in both frequency and severity. The cycle 

may end in the eventual separation of the couple, harm to the victim, or even the death of the 

victim. The Tribe's ability to address and prevent violent encounters through the limited authority 

of VA WA SDVCJ appears to be further restricted by the holding in Castleman. 

VA WA FUNDING 

The Pascua Yaqui Tribe is requesting that Congress or the Department of Justice, make sufficient 

funds directly available to Tribes to properly implement and sustain into the future VA WA, 

SORN A, and the Tribal Law and Order Act (TOLA), during and beyond the implementation phase. 

Tribes require permanent funding and access to resources and services that are available to state, 

county, and municipal governments. Within VA WA 2013, there is authorization for appropriations 

of up to $5,000,000 for each of fiscal years 2014 through 2018 for participating tribes that are 
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exercising SDVCJ. The Pascua Yaqui Tribe has officially requested a proportional share of the 

funding for the 2015-2018 fiscal years, in order that we may carry out all of the many 

responsibilities that we have as a VA WA Pilot Project Tribe. 

Section 904 of VA WA 2013, Public Law 113-4(2013) as codified in 25 U.S.C. 1304(f) allows the 

Attorney General to award grants to Indian Tribes for the following purposes: 

(f) Grants to tribal governments
The Attorney General may award grants to the governments of Indian tribes ( or to
authorized designees of those governments)-

( 1) to strengthen tribal criminal justice systems to assist Indian tribes in exercising
----------special-domestic violence criminal jurisdiction,induding--------------­

(A) law enforcement (including the capacity of law enforcement or court
personnel to enter information into and obtain information from national
crime information databases);
(B) prosecution;
(C) trial and appellate courts;
(D) probation systems;
(E) detention and correctional facilities;
(F) alternative rehabilitation centers;
(G) culturally appropriate services and assistance for victims and their
families; and
(H) criminal codes and rules of criminal procedure, appellate procedure, and
evidence;

(2) to provide indigent criminal defendants with the effective assistance oflicensed
defense counsel, at no cost to the defendant, in criminal proceedings in which a
participating tribe prosecutes a crime of domestic violence or dating violence or a
criminal violation of a protection order;
(3) to ensure that, in criminal proceedings in which a participating tribe exercises
special domestic violence criminal jurisdiction, jurors are summoned, selected, and
instructed in a manner consistent with all applicable requirements; and
(4) to accord victims of domestic violence, dating violence, and violations of
protection orders rights that are similar to the rights of a crime victim described in
section 3 771 (A) of title 18, consistent with tribal law and custom.

The Pascua Yaqui Tribe currently expends considerable resources on all of the above programs, 

through both federal grants as well as significant sums of tribal dollars. The Tribe had two cases 

arise that implicated SDVCJ within the first two weeks of implementation and have had a total of 

30 VA WA investigations and filed 22 into Tribal Court. Significant resources have been dedicated 
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to the cases. The Tribe would be better able to fund these programs as well as additional programs 

going forward if monies are appropriated under VA WA 2013, which are intended, pursuant to 25 

USC 1304(g) to "supplement and not supplant any other Federal, State, tribal, or local government 

amounts made available to carry out activities described in this section." A possible mechanism 

would be for the Department of Justice OVW Office to develop a Tribal Funding Plan and 

distribute the funds as tribal set-aside funding which could be added to existing Tribal 638 Contract 

as a modification. This method would allow the funding to be easily transferred to the Tribe. As 

such, we respectfully request that Congress or the Department of Justice provide a mechanism for 

disbursement of the funding provided for in VA WA 2013. 

Costs: The implementation of some of the provisions of the Tribal Law & Order Act, and the 

Violence Against Women Act, have raised costs that have been fully covered by the Tribe, with 

virtually no additional federal assistance. Through the Office of the Public Defender and 

contracted defense attorneys, the Pascua Yaqui Tribe now provides free legal representation to 

over 95% of all persons arrested on the reservation. All VAWA defendants who have been 

prosecuted have had a public defender or contracted defense attorney appointed at the Tribes 

expense in their cases to assist them. 

PASCUA YAQUI JUSTICE SYSTEM 

Historically, the Yaqui people have always had some form of law enforcement and dispute 

resolution, most notably through our ceremonial societies. In 1982, the Tribe adopted a Criminal 

Code, some parts of our Civil Code, and adopted our Constitution in 1988, all of which helps spell 

out current Yaqui Law. In addition to our Constitution, our elders, chose to create a Tribal Court 

system as the arbiter of Yaqui justice and our forum for the resolution of disputes. Our official 
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justice system has been operating in one form or another, for more than 25 years. Pursuant to its 

sovereign authority, our Tribal Council also created a law enforcement department and a tribal 

prosecutor's office as the representatives of the tribe in matters both criminal and civil in nature. 

The various functions performed by the Office of the Prosecutor, law enforcement, and the Tribal 

Court, are instrumental in ensuring that the Tribal Council can help guarantee the safety and 

protection of our people. A sustainable future for our government and people is largely dependent 

on a robust judiciary and a strong executive arm to enforce the mandates of our Constitution, 

----ensure-the-protection of the people, and defend indi\ridual rights guaranteed by_our_laws., ________ _ 

In 1978, the Tribe was originally subject to Arizona State jurisdiction under 25 U.S.C. § 1300f(c) 

and PL280. In 1985, the State of Arizona retroceded criminal & civil jurisdiction. 14 Between 1985 

and 1988, the Department of Interior operated the Pascua Yaqui tribal court system through a 

"Court of Indian Offenses," a "CFR" Court operated by the Bureau of Indian Affairs, (B.I.A. ). In 

1988, the Tribe took over the Tribal Court from the B.I.A. through a 638 contract. 15

The Bureau oflndian Affairs police patrolled the Reservation exclusively until 1991. In 1991, the 

Tribe hired three Tribal police officers who served alongside the B.I.A. officers. In 1998, The 

Tribe signed a 638 agreement with the B.I.A. to direct its own law enforcement services. In 1997, 

the Tribe started the Pascua Yaqui Victim Services program. Currently, the Tribe employs twenty-

six uniformed patrol officers who are certified by Arizona P.O.S.T as State certified officers and 

most are federal Special Law Enforcement Commissioned (SLEC) certified officers. Three of the 

officers are Criminal Investigators. The Tribe also employs a number of Victim advocates. 

14 50 Fed. Reg. 34,555 (Aug.26, 1985) 
15 Indian Self-Detennination and Education Assistance Act, Pub. L. 93-638 
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The Tribe is also served by the Federal Bureau of Investigation (F.B.I.) (Phoenix Division), for 

assistance with major criminal investigations. In 1993, the Tribe entered into a User Agreement 

with the Arizona Department of Public Safety (DPS) for limited NCIC 16 and ACJIS 17 criminal 

information access. In 2005, the Tribe entered into an Intergovernmental Agreement with Pima 

County to participate in the Pima County Regional Special Weapons and Tactics (SWAT) Team 

program for police SW AT services. In 2006, the Tribe approved an Intergovernmental Agreement 

with Arizona DPS for crime laboratory services for the purpose of examining and processing 

evidence collected during criminal investigations. In 2009, the Tribe entered into an 

Intergovernmental Agreement (IGA) with the Pima County Sheriff's Department for participation 

in the Spillman Records Management System and Computer Aided Dispatch System for enhanced 

access to ACJIS, NCIC, ALETS, NLETS, and MVD databases. In 2010, the Tribe entered into an 

IGA with Pima County to take part in the Pima County Wireless Integrated Network (PCWIN). 

PCWIN provides improved public emergency services and regionally coordinated mutual aid. 

In 2011, through the American Reinvestment Recovery Act (ARRA), the Tribe constructed a $21 

Million dollar, state-of-the-art multi-purpose justice/court complex. In May of 2012; the Tribe 

began operating the Pre-Trial Services (PTS) Division of the Tribal Court. Pre-Trial Services has 

effectively reduced the number of Yaqui defendants being held for pre-trial detention, kept some 

offenders employed, and monitors offenders in the community who are released during the pre-

trial phase of their case. In 2011, the Tribe, in partnership with the Department of Justice (DOJ) 

and the U.S. Attorney's Office, appointed tribal prosecutors as federal Special Assistant United 

16 https://www.fbi.gov/about-us/cj is/ncic 
17 Arizona Criminal Justice Information System (ACJIS) 
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under the new provisions, draw people from jury pools that reflect a fair cross-section of the 

community and do not systematically exclude any distinct group of people, including non-Indian 

community members. 

The Pascua Yaqui tribal court provides all defendants with the same rights in tribal court as they 

would have in state or federal court. The original Pascua Yaqui Constitution expressly 

incorporated the language of the Indian Civil Rights Act (ICRA) for the Tribe's own Bill of Rights. 

The tribe funds a full-fledged Public Defenders Office with four licensed defense attorneys who 

represent those accused of crimes. The Tribe also funds four private contracted defense attorneys 

for those cases where a conflict of interest exists. Defendants are guaranteed all protections, 

including an indigent defendant's right to appointed counsel at the expense of the tribe. Our Tribal 

Court enforces the Indian Civil Rights Act (ICRA), fundamental due process, Tribal common law, 

U.S. Supreme Court case law, and fundamental human rights. 

The right to counsel and due process that are products of American jurisprudence are deeply rooted 

in Yaqui indigenous tradition and practice. Our Tribal culture and history supports the right of 

having a person speak on behalf of the accused. These concepts, teachings, and traditions pre-date 

the U.S. Constitution and the Bill of Rights and are rooted in beliefs that are arguably as old as 

English Common Law. As early as 1918, in the United States, the Yaqui formed a quasi-

governmental body in charge of the "Yaqui Nation" within the United States, presided over by a 

"commandante-general" (captain) which is equated to a war chief, (wikoijaut) of a Yaqui Pueblo 

in present day Sonora, Mexico (it can also be equated to the executive branch of government).19

19 Spicer, Edward. Pascua: A Yaqui Village in Arizona, University of Chicago Press, 1940. Reprint: University of Arizona Press,

1984. 
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The Captain was responsible for maintaining order, recruiting a police force, preside over trial 

courts, and administering punishments. The Yaqui Nation also had a Kovanau, or, in Spanish, 

gobernador, (governor). The 'kovanau's duty was first, to administer the land of the pueblo, and, 

second, to concern himself in all disputes and difficulties that arose. The war chief presided over 

"trials" and the 'Kovanau gathered witnesses for defense and tried to uncover extenuating 

circumstances. 20 While courts generally enforce individual responsibility for crime and enforce 

individual rights, Pascua Yaqui historical cultural practices revolve around the principle of 

____ c.ollecfore_responsibility_arising from a_foundationaLsociaLkinship_system._S_ome_concepts .of _____ _ 

traditional practices and norms included, "Lutu'uria," which translates to "truth." The phrase 

"yo'ora lutu'uria" refers to "elders truth" _and the notion of senu noka (one word) was used to 

describe historical decisions (precedent). The concern for not just majority but a collective 

decision beyond individualis� was prominent.21

DEMOGRAPIDCS & STATISTICS 

Approximately 4-5000 people reside on the 2,200 acre Pascua Yaqui Reservation, located in Pima 

County, Arizona, near the southwestern edge of the City of Tucson. The Reservation is 

approximately 60 miles north of the United States-Mexico International Border.22 The Tribe is 

located near a major metropolitan city, while this is important for business ventures, it can have a 

negative impact on crime that occurs on the reservation. Crime does not respect borders and the 

influx of illegal drugs, guns, and wrongdoers from surrounding communities is a major issue that 

20 
Id. 

21 Via email, Dr. David Delgado Shorter.
22 The Tribe has more than 19,000 members, many of whom have relatives residing on both sides ofthe border. Both 
the Pascua Yaqui Tribe and our Yaqui relatives in Mexico regularly visit each other for religious, cultural, and tribal 
purposes. 







Written Testimony of Alfred L. Urbina, Attorney General 

On S. 2785 & S. 2920 

Senate Committee on Indian Affairs 

May 18, 2016 

Page 23 of 41

from the reservation. This coordination will ensure that the Tribe can seek better outcomes for 

victims and be more accountable to the members of our community. For example, four Pascua 

Yaqui tribal prosecutors now have the opportunity to prosecute reservation based crimes in federal 

court as Special Assistant United States Attorneys, (SAUSAs). The Tribal Council recently signed 

a historic agreement with the Arizona U.S. Attorney's Office that allows this to occur. 

TRIBAL LAW AND ORDER ACT OF 2010 

On September 22, 2010, the Pascua Yaqui Tribal Council amended the Pascua Yaqui Rules of 

Criminal Procedure and Criminal Court Rules to implement the federal amendment to the Indian 

Civil Rights Act (ICRA), to benefit from the changes to Indian Country criminal justice by the 

Tribal Law & Order Act, (TLOA).23 Prior to the signing of the Act, the Tribal Council and the 

Office of the Attorney General were actively involved in shaping the federal language and urging 

our federal representatives to pass the law. For years, the Pascua Yaqu1 Tribal Council worked to 

change the status quo and informed Congress and federal officials about our struggles with crime 

control, safety, and security. 

Beginning on October 1, 2010, any Indian accused of a crime, including Indians from other tribes, 

have had the right to defense counsel at the Tribe's expense, if the Tribe will seek any amount of 

jail time in their criminal cases. Soon, the Tribe will also be able to take advantage of additional 

authority to sentence criminals up to three years of incarceration per offense, up to a maximum 

total of nine years. At the time, TLOA was the most significant change in federal law affecting 

Indian Country and the Pascua Yaqui Tribe in close to 40 years. However, in order to benefit from 

23 https://www.justice.gov/sites/default/files/usao-
az/Jegacy/20 I 0/10/14/Tribal%20Law%20%200rder%20Act%2020 I 0.pdf 
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the additional sentencing authority, the Pascua Yaqui Tribe had to amend our tribal Constitution. 

The Pascua Yaqui Constitution of 1988 adopted the provisions of the Indian Civil Rights Act, and 

incorporated the provisions as our "Bill of Rights." Pascua Yaqui Constitution, Art. 1, Section 

l(g). Our Constitution limited punishment to one (1) year per offense. On July 24, 2015, the Tribe 

held an election and removed the sentencing restrictions. In a few months, the Tribal Council will 

vote to consider changes to the criminal code that will adopt the enhanced sentencing authority 

found in TLOA. 

TRIBAL-LAW AND-ORDER ACT 2010 IMPLEMENTATION 

The Pascua Yaqui Tribal Prosecutor's Office and the Office of the Attorney General took lead 

roles in providing input to federal authorities as they revised the ICRA. The Prosecutor's office 

sent a representative to Washington D.C. and Minneapolis, Minnesota, to speak to lawmakers and 

the U.S. Attorney General to advocate for changes to tribal criminal justice. The Prosecutor's 

office also worked closely with the U.S. Attorney's Office for Arizona to help create an Indian 

Country framework that was put into practice by the U.S. Attorney to combat crime on Arizona 

reservations. The Tribe aggressively sought to promote an enhanced coordinated response to crime 

on reservations. This led directly to a sharp increase in tribal, federal, and state prosecutions for 

crimes that occur on our reservation. This policy and work will continue and it will hopefully 

increase the federal prosecution and convictions of those who commit major crimes and prey on 

our people. 

1. Costs: The implementation of some of the provisions of the Tribal Law & Order
Act, namely, Title III, Section 304, has cost the Tribe approximately $300,000-
$400,000 a year in additional attorney salaries and benefits by the hiring of 4 full
time attorneys (2 prosecutors and 2 defense attorneys), and 4 defense conflict
( contract) attorneys.
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On November 5, 2015, the Department of Justice announced that the Pascua Yaqui Tribe would 

participate in the initial User Feedback Phase of the Tribal Access Program for National Crime 

Information (T AP),27 a program that provides federally recognized tribes the ability to access and 

exchange data with national crime information databases for both civil and criminal purposes. 

"TAP will support tribes in analyzing their needs for national crime information and help provide 

appropriate solutions, including a state-of-the-art biometric/biographic computer workstation with 

capabilities to process finger and palm prints, take mugshots and submit records to national 

databases, as well as the ability to access the FBI's Criminal Justice Information Service (CJIS) 

systems for criminal and civil purposes through the Department of Justice. TAP will also provide 

specialized training and assistance for participating tribes." 

Currently, the Tribe has limited NCIC "read only" access through an IGA with the Arizona 

Department of Public Safety (DPS). The TAP program will help the Tribe upload outstanding 

tribal warrants, orders of protection, and criminal conviction information. 

PURPOSE CODEX 

The Pascua Yaqui Tribe has requested to formally participate in the Bureau of Indian Affairs' 

Office of Justice Services (BIA-OJS) Purpose Code X28 program that was created in 2015 to assist 

our tribal Social Services Department when they are seeking to place children in safe homes. 

"The BIA-OJS Purpose Code X Program will provide tribal social service agencies with the 

information they need [through name-based checks] to protect the children they place into care in 

27 https://www.justice.gov/opa/pr/department-j ustice-announces-1 0-tri bes-paiticipate-initial-phase-tribal-access­

program 

28 http://www.bia.gov/cs/groups/public/documents/text/idc 1-0314 73 .pdf 
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13-Aug-14 M Michael Madrid Jr. Aggravated Assault C 
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25-Aug-14 M John Martin Griffith Assault - Non Indian 
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The VAWA Numbers 

30 VAWA investigations 

22 defendants 
Hisp 13 

Afr Am 4 

Caucasian 2 
Mex 2 
Asian 1 

4 Defendants have reoffended 

2 have 3 VAWA arrests 

2016 VAWA Update 

22 cases charged (7 declined, 1 sent federally) 
8 Convictions (1 dismissed as diversion) 

7 dismissals for evidentiary issues-Castlemen 

1 Jury Trial - Not Guilty 
5 Open 

1 Warrant 

2 Defendants on Warrant 
1 post-conviction 

1 pretrial 
1 Defendant has 5 VAWA arrests 

Approximately 20 children present during DV 
13 Investigations include alcohol/drugs as a acts 

factor 

Associated Financial Considerations 

A VAWA arrest has shed some light on constitutional defense considerations. In one of our VAWA 

cases, a court appointed conflict attorney filed an ex parte Ake Motion. This is a request by a defense 

attorney to the court, without notice to the prosecutor, for funds for defense to hire experts in support 
of their defense theory. This Ake funding request is significant because it is a U.S. Supreme Court case that 
determined that it would be unconstitutional, under due process and effective assistance of counsel 

considerations, to deny an indigent defendant access to expert assistance if the defendant cannot 
otherwise afford one. Ake v. Oklahoma, 470 U.S. 68, 74 (1985). Given that VAWA expressly states "In a 
criminal proceeding in which a participating tribe exercises special domestic violence criminal jurisdiction, 

the participating tribe shall provide to the defendant all other rights whose protection is necessary under 

the Constitution of the United States .... " it is incumbent upon the Tribe to operate with the assumption 

that a federal court's review of a VAWA case would impose the same obligation upon the Tribal 

government. See 25 U.S.C.A. § 1304. 

Our Tribal Court was recently confronted with a Ake request and ordered the Tribe to fund mental 

health expert examination of a VAWA defendant. The Office of the Prosecutor, in anticipation of the 

Court's ruling, sought assistance from professionals in the Mental Health Court of Pima County Superior 
Court. The Office was able to contact some mental health experts who agreed to offer the government 

rate for evaluations, which is substantially less. 

Court related VAWA issues 

There has been some VAWA case incidents that are noteworthy. The first instance involves the Court's 

dismissal of a VAWA case at the Arraignment because the Judge who conducted the Initial Appearance 

was not a licensed attorney. VAWA "requires that the judge presiding over the criminal proceeding[] has 

sufficient legal training to preside over criminal proceedings; and [] is licensed to practice law by any 

jurisdiction in the United States." There is a consensus among federal partners and other VAWA 
implementing tribes that this requirement (1) does not mean that a non-state bar licensed judge cannot 

preside over a VAWA initial hearing, (2) all of our Court Judges have sufficient legal training and are 
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Appeals. As the case brought widespread attention to the Pascua Yaqui Tribal Court, it pushed 

the tribe to evaluate their court system and determine whether any reforms were needed. 

The Pascua Yaqui Tribal Council examined the tribe's criminal codes and procedures 

regarding fair treatment of criminal defendants, and decided to pass a law that guaranteed all 

Native defendants, including Indians from other tribes, the right to defense counsel at the 

tribe's expense if the tribe was seeking jail time. The tribe also lobbied Congress about 

increasing the sentencing authority of tribal courts. The tribe employed this second approach to 

validate that tribal courts can impose criminal sentences of more than one year and to affirm 

the legitimacy of their court processes. 

In October of 2009, the Chief Prosecutor of the Pascua Yaqui Tribe attended the 

Department of Justice's Tribal Nations Listening Session on public safety. During that session, 

representatives from the Tribe offered several suggestions to strengthen the sovereignty of 

tribes and their ability to protect their tribal members. First, representatives suggested 

increasing sentencing maximums from one year to up to three years imprisonment for each 

criminal offense. Additionally, Pascua Yaqui representatives suggested that tribal courts should 

be allowed to consecutively sentence offenders for separate criminal offenses to multi-year 

sentences of incarceration. The talks from that session added to the development of new 

federal laws regarding enhanced sentencing options for tribal courts--Congress ultimately 

incorporated the suggestions made by tribal advocates into the Tribal Law and Order Act of 

2010 (TLOA). 

Immediately after the passage of TLOA, the Pascua Yaqui Tribal Council amended the 

Pascua Yaqui Court Rules in order to comply with the requirements of the law and gain 

enhanced sentencing authority. In order to become TLOA compliant, the Tribal Council had to 

make its laws publicly available, provide defense counsel to indigent defendants, have a law­

trained judge, and purchase technology to record court proceedings. In complying with the 

· requirements of TLOA, the tribe also laid the groundwork for complying with some of the

mandates of VAWA.

In 2012, and again in 2013, Pascua Yaqui tribal leaders travelled to Washington, D.C. to 

appeal to Congressional leaders for criminal jurisdiction over non-Indians and explain the 

serious need for the Violence Against Women Reauthorization Act to help alleviate domestic 

violence on reservations. Tribal leaders also explained that tribal courts would be fair to non­

Indian defendants and had the ability to ensure the full protection of their rights. 

In March of 2013, President Obama signed the Violence Against Women Reauthorization 

Act (VAWA) into law, authorizing tribes that meet certain conditions to exercise Special 

Domestic Violence Criminal Jurisdiction. This would allow tribes to exercise their sovereign 

power to investigate, prosecute, convict and sentence non-Indian offenders who commit 
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e. Documents:

• http://www.ncai.org/tribal-vawa/getting-

started/Practical Guide to Implementing VAWA TLOA letter revision 3.pdf

• http://www.ncai.org/tribal-vawa/pilot-project-

itwg/Pascua Yaqui VAWA Implementation Timeline 2015.pdf

Quotes: 

• Spreading the word, advising the community of arrests, convictions and sentences here

on our land has brought awareness not only to the problem of domestic violence, but is

re-educating the community that this form of violence does not and should not be

tolerated.

• The immediate success of VAWA is the break in the silence.

-----�•-We-ar:e-ver..y_satisfied_with-the-wor:king_r:elationship-we-have-with-the-TAs-and-ar.e-=even�------­

more pleased to continue working with them as this jurisdiction becomes more robust 

and expansive. 

• Because of the relationship that our tribe has developed with our federal partners, we

are able to staff all multi-jurisdictional cases with our US Attorney's Office. This positive

working relationship has proven to be a tremendously useful tool when considering

what type of punishment is appropriate given tribal limitations.

• With the collaboration of our federal partners and our fellow tribes across Indian

Country, we seek to attack all barriers head on in an effort to expand our jurisdictional

reach and to demonstrate that we not only have the capacity but the ability to

administer justice fairly.
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Domestic violence is considered a serious crime against the Tribe, and our families. Recent tribal 

justice measures presented Indian Nations with an opportunity to restore and exercise additional 

authority and jurisdiction to protect their citizens from crime and violence. However, aside from 

VA WA, TLOA, and the crime fighting efforts of tribes, there still exists a super storm of 

injustice that has darkened Indian Country for decades. Today, in 2016, a public safety and 

public health crisis is still present on most Native American reservations. 

The Pascua Yaqui Tribe sought to afford victims of crime and domestic violence the maximum 

protection that the law provides when we enacted the provisions of TLOA and VA WA. On 

February 20, 2014, pursuant to VAWA 2013, the Pascua Yaqui Tribe began exercising Special 

Domestic Violence Criminal Jurisdiction over non-Indian perpetrators of domestic violence. On 

July 2, 2014, for the first time since 1978 when the U.S. Supreme Court stripped tribal 

governments of their criminal authority over non-Indians,1 the Pascua Yaqui Tribe obtained the 

first conviction of a non-Indian, a twenty-six year old Hispanic male, for the crime of domestic 

violence assault committed on our Reservation. Since that time, the Tribe has prosecuted a total 

of 22 non-Indian cases in 30 VA WA criminal investigations that have resulted in 8 criminal 

convictions. It is clear that the starting place to reverse historical jurisdictional problems and 

injustice in Indian Country is by empowering tribal justice systems. Tribes are in the best 

position to close Indian Country safe havens that are being exploited by lawbreakers. Local tribal 

government is the best option to protect Indian Country mothers, daughters, sisters, and brothers. 

Regarding Senate Bill 2920, the reauthorization of the Bureau of Prisons pilot program is a 

critical part of any plan that will address tribal law and order. The current regime is unworkable, 

unreliable, and jail conditions and programs are unacceptable. Reauthorizing law enforcement 

1 
Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978). 












