No. CA-07-010
Pascua Yaqui Tribe Court of Appeals

Pascua Yaqui Tribe,
Plaintiff/Appellant,

V.

Juvenile A., Minor,
Defendant/Appellee.

ORDER
Yancy A. Jencsok, Esq., Pascua Yaqui Tribe Office of the Prosecutor, for the
Plaintiff/Appellant, Tucson, Arizona.
The Tribe filed a motion to dismiss its appeal on September 14, 2007. After review,
the Court finds good cause to grant the motion. Accordingly, the Tribe’s notice of appeal in
this case is dismissed; the case can be filed again in the trial court.

So ORDERED this 18th day of September, 2007.

A
Chief Justice
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Yancy A. Jencsok
Interim Chief Prosecutor

IN THE PASCUA YAQUI TRIBE COURT OF APPEALS

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

PASCUA YAQUI TRIBE, ) Trial Court Case No. JD-07-057
Plaintiff/ Appellant, )
) Appeals Court Case No. CA-07-010
VS. )
) APPELLANT’S MOTION
JUVENILE A, ) TO DISMISS
Minor/Defendant/Appellee. )
)

The Tribe motions the court to dismiss this case without prejudice to refiling in Tribal
Court, pursuant to 3 PYTRAP Rule 20(B). The Tribe no longer wishes to pursue the appeal.
RESPECTFULLY SUBMITTED this 14™ day of September, 2007.

OFFICE OF THE PROSECUTOR
PASCUA YAQUI TRIBE.

Yhuls/A. ¥ncsok

Interim Chief Prosecutor

Copy delivered/eptember 14, 2007 to:

Margie Castillo (mother of Juvenile A.)
5380 Koni

Tucson, AZ 85757
B
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CA-07-010

In the Pascua Yaqui Court of Appeals

Pascua Yaqui Tribe/Appellant
V.

Juvenile A./Appellee

Order

Petition for Tribe’s motion for extension of time to file its opening brief; Trial Court Case
No. JD-07-057; the Honorable Melvin R. Stoof presiding.

Mr. Jencsok, Esq., Pascua Yaqui Prosecutor Office, Tucson, Arizona, for Appellant.
Margie Castillo, 5380 Koni, Tucson, Arizona, 85757 (mother of Juvenile A)

The court reviewed the Appellant's motion for an extension of time to its opening
brief and the court finds good cause for the motion. Accordingly, the Appellant shall file its
opening brief 45 days from July 23™, 2007 and serve a copy on opposing party on the same
day it is filed with the court.

So Ordered this 30th day of July, 2007.

v/
Chief Justice
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IN THE PASCUA YAQUI TRIBE COURT OF APPEALS

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

PASCUA YAQUI TRIBE, ) Trial Court Case No. JD-07-057
Plaintiff/Appellant, )
) Appeals Court Case No. CA-07-010
Vs. )
) TRIBE’S MOTION FOR EXTENSION
JUVENILE A.C., ) OF TIME TO FILE BRIEF
Minor/Defendant/Appellee. )
)

The Tribe motions the court for an extension of time to file its opening brief pursuant to 3
PYTRAP Rule 5(B). Due to his heavy caseload, counsel has been unable to complete the
opening brief in the allotted time. The Tribe asks for a 30 day extension.

RESPECTFULLY SUBMITTED this 23™ day of July, 2007.

PASCUA YAQUI TRIBE
OFFICE OF THE PROSECUTOR

Ya{&é/)\kx{csok

Deputy Prosecutor

Copy delivered/mailed to:

Margie Castillo (mother of Juvenile A.C.)
5380 Koni

Tucson, AZ 85757
On July 23, 2007 b%ﬁ/
UL/
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IN THE PASCUA YAQUI TRIBE COURT OF APPEALS

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

PASCUA YAQUI TRIBE, )
Plaintiff/Appellant, ) Trial Court Case No. JD-07-057
) Appeals Court Case No.
Vs. )
) NOTICE OF APPEAL
JUVENILE Alberto, )
Minor/Defendant/Appellee. )
)

NOTICE IS HEREBY GIVEN that the Pascua Yaqui Tribe appeals from the trial court
Order Denying Release of Probable Cause Affidavit from Juvenile File, dated May 17, 2007
(attached).

Defendant/appellee, a 16 year old minor, was in-custody and charged in tribal juvenile
court with various domestic violence offenses. For a variety of concerns, the Tribe motioned to
transfer the juvenile to adult tribal court under 3 PYT R.Juv.P. Rule 60. At the juvenile transfer
hearing, the tribal juvenile court found that the Tribe had established by clear and convincing
evidence that Alberto’s matter should be transferred to adult tribal court. Immediately after the
ruling, the Tribe submitted a new (adult court captioned) charging complaint so as not to
jeopardize the in-custody status of this offender. When judge Melvin Stoof asked about the
supporting affidavit, the Tribe acknowledges that there wasn’t another one attached and asked
the (adult) tribal court to> simply incorporate by reference or take judicial notice of the charging-
officer’s affidavit which was earlier submitted/accepted by the juvenile court. Judge Stoof
refused this request and, now, with an incomplete charging document (complaint without

officer’s affidavit) the offender was released from custody. The tribe later did acquire another



signed affidavit from the officer (identical to the one previously filed in the juvenile case) and
submitted that with the adult-court complaint.

It is the position of the government that Judge Stoof should have incorporated by
reference or taken judicial notice of the pertinent document(s) readily available in the juvenile
court file. There is no provision of the code forbidding this. Moreover, every othér jurisdiction
routinely performs just such a transfer or recognition of intra-court documents. Finally, the court
could have done so in the interests of justice. The tribal and public policies of confidentiality are
not furthered, or hindered, in any way by the judge’s disallowance of a simple conveyance of a
common affidavit from the file of the tribal juvenile court to the file of the tribal adult court, as
the information involves the exact same defendant, the exact same incident, the exact same
charges, the exact same arresting officer, the exact same affidavit, the exact same prosecutor, the
exact same judge and the exact same records clerks within the tribal court.

The Tribe requests oral argument before a three Justice panel.

RESPECTFULLY SUBMITTED this 15 day of June, 2007.

PASCUA YAQUI TRIBE
OFFICE OF THE PROSECUTOR

dod Clig—t

Micah Schmit
Chief Prosecutor

Original and five copies delivered to:

Clerk of Court, Pascua Yaqui Tribe Court of Appeals

Copies delivered/mailed to:

Pascua Yaqui Tribal Court

Pascua Yaqui Tribe,
Office of the Attorney General

Margie Castillo (mother of Juvenile Alberto)
5380 Koni
Tucson, AZ 85757

By \"/ﬂl‘/
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IN THE PASCUA YAQUI JUVENILE COURT

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

IN THE MATTER OF: )
) CASE NO. JD-07-057
CASTILLO, ALBERTO, ) - '
DOB: 02/20/91, , ) ORDER GRANTING PETITION
A MINOR CHILD. ) TO TRANSFER TO ADULT COURT

) AND ORDER DENYING RELEASE OF
) PROBABLE CAUSE AFFIDAVIT FROM
) JUVENILE FILE

)

On May. 17, 2007, the 'minbr and his parent appeared for a hearing on the Tribe’s -
petition to transfer to adult }cou-rt. G. Allen Osburn appeared for the Tribe as did Yvette
Valencia, probation officer. ‘ | . | ' '

The minor was read his rights and he and his pérent did not object to the court granting
the Tribe’s motion to transfer to the adult court. The probation officer established good capis,e‘

to transfer the juvenile matter to adult court, in that the minor has a history of prior juvenile

. offenses, including 4 revocations of juvenile probation. He also has a history of failures to

appear. ‘The probation officer has established through her téstimony of the minor’s prior
failures to comply with rehabilitative. efforts through probation, that there is no reasonable

prospect for rehabilitating the child through the resources available to the Juvenile Court, and

.the alleged offense committed by the 'child evidence a pattern of conduct which constitutes a

substantial danger to the public. The minor and his parent did not contest the p‘étition for

transfer, and he undérstood the consequences of doing so would be to transfer the juvenile

case o the adult court. | B : .
Pursuant to 3 PYT R.Juv.P. Rule 60, the court finds that Tribe has established by clear |

‘and convincing evidence the petition to transfer this juvenile matter to the Tribal Court should

be granfed._

The Tribe filed a criminal complaint at the end of the transfer hearing, and the -

~ criminal complaint did not contain an attached probable cause affidavit, and therefore the

court could not find probable cause under 3 PYT Crim.R.P. Rule 9(D) to issue a summons
and to set the matter for initial hearing. The Tribe then asked the court to incorporate the

contents of the probable cause affidavit from the juvenile nd incorporate the affidavit by
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reference and make it part of the criminal complaint, so that the criminal court could find

probable cause.

‘The Pascua Yaqui Juvenile Code is silent on the issue of whether the court may
transfer information from a juvenile case and incorporate the statements in an adult case. But
based on the following authorities, the court should not grént the Tribe’s request to adopt.by
reference the probable cause affidavit in the juvenile proceedmg, because it would, in effect,
be an unlawful d1sclosure of. documents made part of a juvenile proceedlng, when such
documents are confidential as a matter of Pascua Yaqui law.

Although under federal and state of Arizona la‘w. when a case is transferred from an

adult proceedrng to a juvenile court, the Juvenrle court mamtams all of the same records from

‘the adult case file, (see for example, ARS. 8- 302 Transfer between juvenile and criminal

courts: “ . . the [adult] court shall transfer the case to the approprlate juvenile court, together
with all of the original pleadmgs and other papers documents and transcnpts and any

testimony relating to the case ... the appropnate court shall then’ proceed with further |

IE 'proceedings .. as if . . . the complaint alleging delinquency . . had ‘been filed with the
" appropnate cnmmal court pursuant to. . .the Arizona rules of criminal procedure . . . .”), under .
| Pascua Yaqur law, the reciprocal rule does not hold true, because all juvenile proceedmgs are

' conﬁdentral and all records conﬁdentlal 5 PYTC, Sec. 7-490, ’7 500, the Trlbe should be

ordered to file-an approprxate cnmmal complaint and probable cause afﬁdavrt under a newly

‘desrgnated adult complaint. Se¢ also: A.R.S. 8- 302(C) (. . - “the court shall dlsmrss without

prejudice any’ ‘count in the petmon chargmg an offense for which a juvenile is subject to
prosecution as an, adult pursuant to sectlon 13-501 to allow criminal charges to be ﬁled )
IT IS ORDERED that the court grants the Tribe’s petrtron to transfer to adult court.
1T IS FURTHER ORDERED ‘that the because the Pascua Yaqul Juvenile code and' -

" Pascua . Yaqur Criminal Procedures code do not have a provrsron which allows release of

juvenile court records and documents to the adult court for its' case ﬁles upon transfer from

the juvenile to the adult court, the juvenile court shall follow-5 PYTC, Sec. 7-490, 7-500, and

|- it shall not transfer the records of any juvenile transcript or proceeding or__any other juvenile
© records or docu'ments? includ_in_g statements contained in the juvenile re'cord as to probable

. cause, to the adult court.
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IT IS FURTHER ORDERED that the Tribe shall file a criminal complaint along’
with a p'robable‘cause affidavit in the newly numbered adult criminal court case.

SO ORDERED THIS 17th DAY OF MAY, 2007.

72

JUDGE PASCUA YAQﬁI JUVENILE COURT '

C/faﬁé [2-07.

ibe Z/Imor/Parent Detentlon
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