AYAQUI TRit:
T OF APPEALSG

Pascua Yaqui Court of Appeals FEB 10 2012

No. CA-11-002 OUR

Desert Modulars, Inc., Appellant,
VS.

Pascua Yaqui Tribe, Appellee,

Appeal of a decision of the Pascua Yaqui Trial Court in Case No. CV 10-123, the Honorable Melvin
Stoof presiding.

James E. Abraham, Esq., 5151 N. Oracle, Tucson AZ, 85704 for the Appellant.

Robert Gillon, Esq., Office of the Attorney General Pascua Yaqui Tribe, Tucson, AZ and Luis A. Ochoa,
Esq. and Jeremy A. Lite, Esq., One South Church Avenue, Tucson AZ 85701, for the Appellee.

st ok s sfe sfe sk sk sfe sk skeskoskeoske sk skoskokosk ok

I. Opinion

q1 There are two issues before this Court, the first whether the Pascua Yaqui Tribe
unequivocally waived its sovereign immunity by signing written leases providing that (1) the
lease agreements “in no way” waived the Tribe’s sovereign immunity, and (2) the Tribal Court
would be the forum for any disputes concerning the leases, or in the event of a default, an order
from the Tribal Court should be obtained for repossession of Appellant’s property. We hold that
it did not. The second issue is whether the Pascua Yaqui Tribe violated the PYT Constitution
that prohibits the taking of property for governmental use without Due Process and just
compensation when they stopped payment to Desert Modules for the modular buildings. We
hold that it did not.

II. Background

912 The present suit involves five leases that were contracted between Desert Modulars, Inc.
(hereafter “Desert Modulars”) and the Pascua Yaqui Tribe (hereafter “Tribe”) for the lease of
five modular offices. The Tribe paid for use of five modular offices for several years.
According to the lease agreements, the insurance valuation for four of the five modules is

$376,195. (R.108-141) The fifth lease omits an insurance valuation but the other four modules
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vary in valuation from $85,275 to $99,950. (R. 108-141) The Tribe’s lease payments for the five
module offices through July 2009 totaled $839,730. (R.73) Accordingly, the record indicates
that the Tribe’s total lease payments over time were well in excess of the insurance valuation of

the five modules.

In July 2009, the Tribe stopped making lease payments and refused to return the offices.
Appellants filed a complaint for monetary damages and requested an order for the Tribe to return
the five modular offices to Appellants. The Tribe filed a Motion to Dismiss. The Tribal Court
granted the Tribe’s Motion to Dismiss, ruling that the Tribe had not waived its sovereign
immunity. Appellants filed a Motion to Reconsider or for New Trial, which was denied.
Appellants filed this appeal seeking review of the Tribal Court’s ruling granting the Motion to
Dismiss and denying the Motion to Reconsider and for New Trial. Appellant is also seeking an
order for a jury trial on all claims.

The leases in question contain the following language:

I. Lease 1793 - “Lessor may take repossession of the property upon default only
pursuant to an order of possession granted by the Pascua Yaqui Tribal Court.” The
lease further provides, “This lease shall be interpreted under the laws of the State of
Arizona in and by the Pascua Yaqui Tribal Court, the lessor hereby expressly
agreeing to jurisdiction in the Pascua Yaqui Tribal Court. This Agreement in no way
waives any rights held by the Tribe under the Constitution of the Pascua Yaqui Tribe
of Arizona, including, but not limited to Article XXIV — Sovereign Immunity.”

2. Lease 1844 - “Acceptance of this Purchase Order by the Vendor and subsequent
failure to perform all specified items can result in suit or damages or specific
performance when the nonperformance negatively effects [sic] the PYT. The vendor
agrees to the jurisdiction of the Courts of the Pascua Yaqui Tribe and under the laws
of the Pascua Yaqui Tribe in resolving any disputes concerning this Purchase Order.
This contract or agreement in no way waves [sic] any rights held by the PYT under
the Constitution of the Pascua Yaqui Tribe of Arizona, including, but not limited to,
Sovereign Immunity.” The lease also provides that “Lessor may take repossession of
the property upon default only pursuant to an order of possession granted by the
Pascua Yaqui Tribal Court.”

3. Lease 2022 - “Lessor may take repossession of the property upon default only
pursuant to an order of possession granted by the Pascua Yaqui Tribal Court.” The
lease also provides, “Acceptance of this Purchase Order by the Vendor and
subsequent failure to perform all specified items can result in suit or damages or
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specific performance when the nonperformance negatively effects [sic] the PYT. The
vendor agrees to the jurisdiction of the Courts of the Pascua Yaqui Tribe and under
the laws of'the Pascua Yaqui Tribe in resolving any disputes concerning this Purchase
Order. This contract or agreement in no way waves [sic] any rights held by the PYT
under the Constitution of the Pascua Yaqui Tribe of Arizona, including, but not
limited to, Sovereign Immunity.”

4. Lease 2023 - “Lessor may take repossession of the equipment [upon] default only
pursuant to an order of possession granted by the Pascua Yaqui Tribal Court.” The
attachment to this lease provides, “Acceptance of this Purchase Order by the Vendor
and subsequent failure to perform all specified items can result in suit for damages or
specific performance when the non-performance negatively effects [sic] the PYT.
The vendor agrees to the jurisdiction of the Courts of the Pascua Yaqui Tribe and
under the laws of the Pascua Yaqui Tribe in resolving any disputes concerning this
Purchase Order. This contract or agreement in no way waves [sic] any rights held by
the PYT under the Constitution of the Pascua Yaqui Tribe of Arizona, including, but
not limited to, Sovereign Immunity.”

5. Lease 2163 - “This lease shall be interpreted under the laws of the State of Arizona,
and the Pascua Yaqui Tribal Courts shall have exclusive jurisdiction to adjudicate any
disputes arising thereunder. This Lease in no way waives any rights held by the Tribe
under the Constitution of the Pascua Yaqui Tribe of Arizona, including, but not
limited to Article XXIV — Sovereign Immunity.”

III. Standard of review

13 The appellate court reviews de novo whether an Indian tribe possesses sovereign
immunity. See Demontiney v. U.S., 255 F.3d 801, 805 (9th Cir. 2001) (citing United States v.
James, 980 F.2d 1314, 1319 (9th Cir. 1992)).

IV. Sovereign Immunity

94 The issue before this Court is whether the Pascua Yaqui Tribe unequivocally waived its
sovereign immunity by signing written leases providing that (1) the lease agreements in no way
waived the Tribe’s sovereign immunity, and (2) the Tribal Court would be the forum for any
disputes concerning the leases, or in the event of a default, an order from the Tribal Court should
be obtained for repossession of Appellant’s property.

95 The Pascua Yaqui Constitution provides, “The Pascua Yaqui Tribe and any person acting
within the scope of his or her capacity as an officer or employee of the Pascua Yaqui Tribe shall
be immune from suit, unless the Tribal Council enacts an ordinance expressly consenting to

suits.” PYT Const. art. XXIV. The immunity of Indian tribes is not absolute. “Either explicit
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congressional authority or consent of a tribe is necessary to find a waiver of the immunity.” See
Val/Del, Inc. v. Superior Court, 145 Ariz. 558, 560 (App. 1985) (citing United States v. Oregon,
657 F.2d 1009 (9th Cir. 1981)). Waiver of sovereign immunity “cannot be implied but must be
unequivocally expressed.” Val/Del, Inc., 145 Ariz. at 564. There is a strong presumption against
waiver of tribal sovereign immunity. See Demontiney v. United States, 255 F.3d 801 (9th Cir.
2001).
96 In Val/Del, Inc., the Pascua Yaqui Tribe entered into an agreement for Val/Del to manage
the tribe’s bingo operation. Several months after the agreement between the two parties, the
Tribe excluded Val/Del’s employees from the property, alleging Val/Del had defaulted under the
agreement.

Section 12 of the contract between the parties provided:

Arbitration. Any controversy or claim arising out of or relating to this

contract, or the breach thereof, shall be settled by arbitration in accordance with

the arbitration rules of the American Arbitration Association, and the judgment

upon the action rendered by the arbitrator(s) may be entered in any court having

jurisdiction thereof.
7 Val/Del sought enforcement of the arbitration clause. The Pima County Superior Court
found the Tribe is a federally recognized tribe entitled to sovereign immunity and could not be
sued without waiving such immunity or otherwise granting its consent to suit. The trial court
held the arbitration clause in the agreement was not a legally sufficient waiver of sovereign
immunity to permit the action in state court and dismissed the complaint. On appeal, the Arizona
Court of Appeals found that there was an express waiver of the Tribe’s sovereign immunity by
agreeing that any dispute would be arbitrated and the result entered as a judgment in a court of
competent jurisdiction. The arbitration agreement did not specify the Tribal Court system or any
other court system but “any court of competent jurisdiction.” Therefore, the State of Arizona
would have civil jurisdiction, “notwithstanding the fact that the Pascua Yaqui tribal court may
also have jurisdiction.” Val/Del, Inc., 145 Ariz. at 565.
98 Similarly, in C & L Enterprises, Inc. v. Citizen Band Potowatomi Indian Tribe, 121 Sct.
1589 (2001), a case cited by Appellants, the United States Supreme Court found a clear waiver
of tribal sovereign immunity in contract arbitration provisions. That case involved a contract
between a tribe and a construction company that contained two important provisions: (1) a

clause stating that all contractual disputes should be resolved according to American Arbitration



Association Rules and providing for enforcement of the arbitrator's award "in accordance with
applicable law in any court having jurisdiction thereof', and (2) a choice-of-law clause
consenting to the law of Oklahoma. /d. at 1592-94. The American Arbitration Association
Rules provided that parties under the arbitration rules consented to enforcement of the award in
federal and state court. Id. at 1593. Oklahoma law provided that an agreement calling for
arbitration in the state confers jurisdiction on its courts for enforcement. /d. The Supreme Court
concluded that the arbitration clause was a clear waiver of the tribe’s sovereign immunity against
suit to enforce the arbitration award.

99 Appellant cites C & L Enterprises in an attempt to show that the Pascua Yaqui Tribe’s
agreement to resolve disputes in Pascua Yaqui Tribal Court is similar to C & L Enterprises
where the parties agreed to resolve disputes through arbitration. C & L Enterprises, however, is
clearly distinguishable. Both Val/Del and C & L Enterprises support the argument that including
an arbitration agreement in a tribal contract can waive sovereign immunity by giving the
American Arbitration Association and state courts enforcement rights regarding contractual
disputes. There was no arbitration agreement in this case. More importantly, the Tribe included
an explicit provision in each lease agreement stating that the Tribe did not waive its
constitutional sovereign immunity from suit. Although the leases contain language regarding
resolving disputes in Tribal Court, this court cannot use that language to read an implied waiver
when there is an unequivocal explicit retention of sovereign immunity in all of the leases.
Specifically, the leases provide that the agreements “in no way” waive any rights held by the
Pascua Yaqui Tribe under the Constitution of the Pascua Yaqui Tribe of Arizona, including, but
not limited to, Article XXIV — Sovereign Immunity. There is an unequivocal retention of
sovereign immunity in every contract that was signed by both parties. Both parties are
experienced commercial actors and were aware of the language contained in the leases. Desert
Modulars had the opportunity to read all of the clauses in the contracts and dispute those they
deemed unfair or disadvantageous.

10 Indian tribes are sovereign nations possessing immunity from suit unless a waiver of
sovereign immunity is provided by congressional authority or is explicitly and unequivocally
expressed by the Tribe. Contractors should take into account the strong presumption against a

waiver of tribal sovereign immunity when conducting business with Indian tribes.  In addition,



contractors should be aware of the principles of tribal jurisdiction and federal Indian law that are
implicated in commercial transactions with tribes.

11 “To the extent possible, all provisions in a contract should be found meaningful.” Native
Village of Eyak v. GC Contractors, 658 P.2d 756, 760 (Alaska 1983). Appellant’s argument that
the Tribes implicitly waived sovereign immunity fails because an express retention of sovereign
immunity in a contract overpowers an implicit waiver. There is no unequivocal waiver of tribal
sovereign immunity by the Tribe in the contracts at issue in this case. Specifically, there is an
unequivocal statement of retention of sovereign immunity made by the Tribe in each lease,
which clearly indicates that the agreement in no way waives the Tribe’s sovereign immunity.

Appellant’s assertion that the Tribe waived its sovereign immunity is without merit.

V. Takings Clause
912 The second issue in this case is whether the Pascua Yaqui Tribe violated the PYT
Constitution that prohibits the taking of property for governmental use without Due Process and

just compensation when they stopped payment to Desert Modules for the modular buildings.
VI. Standard of Review

913 The Pascua Yaqui Court of Appeals shall review de novo all determinations of the Tribal
Court on matters of law, but shall not set aside any factual determinations of the Tribal Court if
such determinations are supported by substantial evidence. Boone v. Preston, CA-009, Pascua
Yaqui Court of Appeals (2009), p.6. (citing Pascua Yaqui Const., art. VIII §5). The issue of

whether there is a constitutional takings clause violation is a question of law.
VII. Takings Clause

914 The Pascua Yaqui Constitution provides that the Tribe shall not “Take any private

b}

property for public use without just compensation.” Pascua Yaqui Tribe Constitution, Article I,
Sec. 1 (e). The Fifth Amendment of the United States Constitution provides that private property
shall not “be taken for public use without just compensation.” U.S. Const. amend. V. In order to
determine whether a taking has occurred, a court must first determine whether the plaintiff
possesses a valid property right affected by government interference. If the plaintiff possesses a

compensable property right, the court must determine whether the governmental action at issue



constituted a taking of that property. See Karuk Tribe of Cal. v. Ammon, 209 F.3d 1366, 1374
(Fed. Cir. 2000). Desert Modulars originally owned the property, which is now in the Pascua
Yaqui Tribe’s possession. The Tribe, however, has paid Desert Modulars an amount well in
excess of the value of the modules. Moreover, the Federal Circuit has held that a takings claim
has limited application when the rights and obligations of the parties have been created by
contract. See Consumers Energy Company v. United States, 84 Fed. Cl. 152, 157 (2008). “The
concept of a taking as a compensable claim theory has limited application to the relative rights of
party litigants when those rights have been voluntarily created by contract. In such instances,
interference with such contractual right generally gives rise to a breach claim and not a taking
claim.” Consumers Energy Company, 84 Fed. Cl. at 157 (citing Hughes Communications Galaxy
Inc. v. United States, 271 F.3d 1060, 1070 (Fed. Cir. 2001)). Therefore, Desert Modular’s
takings claim, which is based upon the contract between Desert Modular and the Tribe, is limited
to the remedies available to it through contract. See also Castle v. United States, 301 F.3d 1328,
1342 (Fed Cir. 2002). As explained in Part IV, the contract by its own terms affirms the Tribe’s
sovereign immunity. In any event, even if the lower court had found there was a taking, it
appears Desert Modulars has been paid considerably more than the value of the property that is

now in possession of the Tribe.

VIII. Conclusion

915 For the foregoing reasons, the Court of Appeals affirms the Tribal Court’s motion to dismiss in

this case.

So ordered on this 2nd day of February 2012.
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ARGUMENT

The Response Brief was totally devoid of any legal reasoning or legal
analysis to rebut the Appellant’s argument that the trial judge failed to apply to our
facts the rationale of C & L Enterprises, Inc., v, Citizen Band of Potawatomi
Indian Tribe of Oklahoma, 532 U.S. 411; 121 S. Ct. 1589; 149 L. Ed. 2d 623 (U.S.
Supreme Court, 2001) which held that tribal sovereign immunity was waived when
the Tribe agreed to submit disputes to a “dispute resolution regime.” C & L
Enterprises, Inc, supra. (Appellant’s Brief, p. 19)

The Response Brief contained no legal argument or analysis to rebut the
Appellant’s argument that the Tribe expressly waived its sovereign immunity when
the Tribe agreed in the lease contracts to a “dispute resolution regime,” since the
leases required that all disputes be submitted to the jurisdiction of the Tribal Court
or required that the Plaintiffs/Appellants to first obtain an order of repossession
from the Tribal Court before attempting to repossess the property in the event of a
dispute.

Four of the leases require that the Appellants/Lessors’ repossession of the
leased property (upon) default may occur “..only pursuant to an order of
possession granted by the Pascua Yaqui Tribal Court” (Appendix A, leases #

1793, #2011, #2023, and #1844, not #2163 revised) Four of the leases require that



all disputes arising under the lease shall be submitted to the jurisdiction of the
Pascua Yaqui Tribal Court (Appendix A, leases # 1793, #2163 revised, #2022, and
#1844, not #2023)

Instead of participating in a legal analysis, the Response Brief repeatedly
asserted throughout the brief that “tribal immﬁnity was not waived.” There was
absolutely no discussion about the Plaintiffs/Appellants’ argument that filing a
lawsuit in the tribal court, as required under the five leases, was participating in a
“dispute resolution regime.”

The Response Brief did cite to American Indian Agricultural Credit Union
Consortium, Inc. V. Standing Rock Tribe, 780 F. 2d 1374 (8™ Cir, 1985) to bolster
its blanket assertion that tribal immunity was not waived. In American Indian
Agricultural Credit Union Consortium, Inc, .supra, at p. 1377, the Appellate Court
stated that the tribe had not waived its sovereign immunity under facts where the
tribe had authorized a promissory note to be signed on its behalf and the tribe had
received funds.

In American Indian Agricultural Credit Union Consortium, Inc, .supra., the
promissory note did not contain a clause requiring the parties to submit disputes to
the tribal court, and the note did not require a party to first obtain an order from the
tribal court before taking further action. The Court of Appeals for the Eight Circuit

cited to Ramey Conmstruction Co., v. Apache Tribe, 673 F. 2d 315, where the



following circumstances also did not constitute an waiver of tribal immunity: 1)
agreeing to attorney’s fees, 2) entering into a loan agreement, 3) submitting a
certificate to the United States Economic Development Agency stating that the
contract documents were valid, 4) obtaining payment and performance bonds, and
5) consenting to partial summary judgment with respect to retainage (held back
money) and 6) including a sue or be sued clause in the corporate charter.
American Indian Agricultural Credit Union Consortium, Inc, supra., at p.
137901389, citing Ramey Construction Co., v. Apache Tribe, supra at 1379-1380.
In American Indian Agricultural Credit Union Consortium, Inc, .supra, the Eight
Circuit acknowledged, back in 1985, that two new appellate decisions had ruled
that a tribe had waived its sovereign immunity by agreeing to a contract clause
providing that all disputes be submitted to arbitration did constitute an express
waiver of sovereign immunity. (American Indian Agricultural Credit Union
Consortium, Inc, .supra, at p. 1380 citing Native Village of Eyak v. GC
Contractors, 658 P. 2d 756 (9™ Circuit, 1983) and Val/Del Inc., v. Superior Court,
145 Ariz. 558, cert. denied 474 U.S. 920, 106 S. Ct. 250, 88 L. Ed. 2d 257 (1985)
However, the Eight Circuit found no waiver of sovereign immunity because

the tribe, the Standing Rock Sioux Tribe, “...did not explicitly consent to submit

any dispute over repayment on the note to a particular forum, or to be bound by its




judgment.” American Indian Agricultural Credit Union Consortium, Inc, .supra,
at p. 1380, (emphasis added)

In our case, since the parties agreed to submit the disputes to the Tribal
Court, and the reasoning and rationale set forth in American Indian Agricultural
Credit Union Consortium, Inc. supports the Appellants’ arguments.

The fact that the Tribe required under the five leases that all disputes be
litigated in the tribal court supports waiver since the Tribe controlled the forum for
the dispute resolution process (or regime). American Indian Agricultural Credit
Union Consortium, Inc, .supra, at p. 1378, citing Beers v. Arkansas, 174 U.S. 373
(1857).

The cases cited in the Response Brief in reference to the federal laws about
other nations, such as Ireland or China, do not apply to the case at hand, as federal

law. Santa Clara Pueblo v. Martinez, 436 US 49 (1978) at p. 58.



CONCLUSION
Under all cases examined and cited, the facts show that the Tribe expressly
waived its sovereign immunity. The case should be remanded back to the trial

court for a jury trial on the issues. Appellants request an award of attorneys’ fees

for this appeal.
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I. STATEMENT OF THE ISSUES
1. Whether the tribal court erred in finding it did not have subject matter jurisdiction
over the suit and in dismissing the suit based upon the Pascua Yaqui Tribe’s (“the
Tribe”) sovereign immunity.
2. Whether the tribal court erred in not finding an unconstitutional taking of property.
II. STANDARD OF REVIEW
The jurisdiction of the Pascua Yaqui Court of Appeals extends to all appeals from
final orders and judgments of the Tribal Court. See Pascua Yaqui Const., art. VIII, §5.
The Pascua Yaqui Court of Appeals shall review de novo all determinations of the Tribal
Court on matters of law, but shall not set aside any factual determinations of the Tribal

Court if such determinations are supported by substantial evidence. Boone v. Preston,

CA-09-005, Pascua Yaqui Court of Appeals (2009), p. 6. Citing Pascua Yaqui Const., art.
VIII §5. The issue of whether an Indian Tribe is immune from suit based upon the
doctrine of sovereign immunity is a question of law.

III. ARGUMENT

1. The trial court correctly ruled that the Tribe did not waive its sovereign immunity and

correctly dismissed Appellant DMI’s complaint based on sovereign immunity.

Summary Judgment in favor of the Tribe was correct and the trial court did not
rule in error. The Tribe included in each and every lease agreement at issue in this case
an express provision indicating that the Tribe did not waive its constitutional sovereign
immunity from suit. There is no justification for Appellants’ continued litigation of this

matter, for it is clear that each and every lease at issue in this case contained a provision
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indicating that the Tribe expressly did not waive its sovereign immunity. (See Pascua
Yaqui Tribe's Statement of Facts in Support of Cross-Motion for Summary Judgment
("PYT-SOF"), at g 1-6). Therefore, Appellant’s argument that a waiver can nevertheless
be implied is frivolous and contrary to the law.

The law is clear: An Indian Tribe is subject to suit only where Congress has
authorized the suit or when the Tribe has waived its sovereign immunity from suit.

Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751, 754

(1998). Neither of these situations are at issue in this case. Any waiver of sovereign

immunity by a Tribe must be "unequivocally expressed, and may not be implied."

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978) (emphasis added). Accord, e.g.,

American Indian Agricultural Credit Union Consortium, Inc. v. Standing Rock Tribe, 780

F.2d 1374, 1378 (8th Cir. 1985) (a waiver of sovereign immunity cannot be by
implication but must be express). The Pascua Yaqui Tribe's own Court agrees. As this

Court ruled in its Order Granting Defendants' Motion to Dismiss in Frias v. Yucupicio,

Case No. CV-08-002 (January 17, 2008)(page 4), "[i]n all circumstances, including
contract actions, overwhelming legal precedent provides that the sovereign immunity of
an Indian nation may not be waived by implication, but the waiver must be express." The
Court there ordered dismissal, noting that "the doctrine of sovereign immunity has been
in existence since the inception of the United States." Id., at page 5.

As admitted by Appellants in discovery, each and every modular office lease

agreement at issue in this case contained a provision whereby the Tribe expressly



indicated it did not waive its immunity from suit. (See PYT-SOF q 1). It is Appellants’
own contention, and therefore not in dispute, that:

Lease No. 1793 expressly included the term: "This Agreement in no way
waives any rights held by the Lessee under the Constitution of the Pascua
Yaqui Tribe of Arizona, including, but not limited to, Article XXIV -
Sovereign Immunity." (See PYT-SOF { 2).

Lease No. 1844 expressly included the term: "This Agreement in no way
waives any rights held by the Lessee under the Constitution of the Pascua
Yaqui Tribe of Arizona, including, but not limited to, Article XXIV -
Sovereign Immunity." (See PYT-SOF { 3).

Lease No. 2022 expressly included the term: "This contract or agreement in
no way waives any rights held by the PYT under the constitution of the
Pascua Yaqui Tribe of Arizona, including, but not limited to, Sovereign
Immunity." (See PYT-SOF { 4).

Lease No. 2023 expressly included the term: "This Agreement in no way
waives any rights held by the Lessee under the Constitution of the Pascua
Yaqui Tribe of Arizona, including, but not limited to, Article XXIV -
Sovereign Immunity." (See PYT-SOF { 5).

Lease No. 2163 Revised expressly included the term: "This Lease in no

way waives any rights held by the Tribe under the Constitution of the

Pascua Yaqui Tribe of Arizona, including, but not limited to, Article XXIV

- Sovereign Immunity." (See PYT-SOF { 6).

In spite of the clarity found in the leases, Appellants continue to assert that the
Pascua Yaqui Tribe waived its sovereign immunity by implication in the very leases in
which it expressly did not do so. Even though Appellants admit they were aware that the

Tribe had no intention to waive its sovereign immunity in connection with any of the

modular office leases (See PYT-SOF at | 7-8), and even though Appellant admits that



each and every lease contained an express provision indicating that the Tribe did not
waive its constitutional sovereign immunity (See PYT-SOF at ] 1-6), Appellants have
taken the position that they may nevertheless assert that sovereign immunity was waived.
This position strains credibility.

It is a logical and legal impossibility for Plaintiffs to prevail in their position that a
waiver of sovereign immunity was implied in five agreements each stating expressly that
sovereign immunity was not waived. For this reason, the facts of this case differ

significantly from the facts of C & L Enterprises, Inc. v. Citizen Band of Potawatomi

Indian Tribe of Oklahoma, 532 U.S. 411 (2001). That case did not involve contracts in

which the tribe expressly did not waive its sovereign immunity. (“The construction
contract’s arbitration provision ... lead[s] to the conclusion that the Tribe in this case has
waived its immunity with the requisite clarity.”) Id. at 412. There cannot be such
“requisite clarity” in this case given express retention of sovereign immunity in each
lease agreement.

2. Appellant Does not Have a Cognizable Takings Claim Against the Tribe.

As an initial matter, the Tribe’s takings clause is substantively identical to the
takings clause found in the Fifth Amendment to the United States Constitution. The
Tribe’s takings clause provides that the Tribe “shall not . . . [t]ake any private property
for public use without just compensation,” while the United States’ takings clause
provides: “nor shall private property be taken for public use, without just compensation.”
Constitution of the Pascua Yaqui Tribe, Article I, Section 1(e); U.S. Const. Fifth

Amendment. While case law construing the United States Constitution is not controlling

6



with respect to the meaning or proper construction of the Tribe’s takings clause, the
Court may consider such case law to the extent such case law is helpful. See 5 PYTC § 1-
30(D) (“Where a matter is not addressed by Pascua Yaqui law, the Tribal Court shall
apply the applicable laws and regulations of the United States, and may apply the laws of
Arizona to the extent they do not conflict with the laws or policies of the Tribe.”)

The parties are in agreement that the instant dispute arises out of and is governed
by the terms of written contract between them. See Plaintiff’s Complaint at pp. 2-3;
Defendant’s Motion to Dismiss at pp. 1-2; Appellant’s Brief at pp. 1, 5-6; Defendant’s
Cross-Motion for Summary Judgment Regarding Sovereign Immunity at p. 2. Under
these circumstances, Appellant simply does not have a cause of action against the Tribe
for takings without just compensation. Instead, where parties’ rights and obligations are

set forth in a written contract, it is well-settled that an aggrieved party has a cause of

action for breach of contract rather than a takings claim. See, e.g., Niagara Mohawk

Power Corp. v. United States, Fed. Cl. __,2011 WL 1335807, *3 (Fed. Cl. 2011);

Lawndale Restoration Ltd. Partnership v. Boulevard Realty Services Corp., 95 Fed. Cl.

498, 512 (Fed. C1. 2010) (the general rule is that takings claims do not arise under
contracts with the government because remedies are provided by the contract) (citations

omitted); Environmental Safety Consultants, Inc. v. United States, 95 Fed. Cl. 77, 100

(Fed. C1. 2010) (“The government’s alleged failure to pay plaintiffs for work they
completed on the contracts is a claim for breach of contract and any remedy plaintiffs
have is a remedy arising under their contracts with the government, not under the Takings

Clause.”). This is the case even in instances where the contract remedy does not offer the

7



plaintiff a complete remedy. See Niagara Mohawk, Fed. Cl. ___, 2011 WL

1335807,*3 (“the lack of a ‘complete’ contract remedy, either because it would not
include interest or because the contract theory does not yield a recovery, does not give

life to a takings theory.”) (quoting Home Savings of America, F.S.B. v. United States, 51

Fed. Cl. 487, 495-96 (Fed. Cl. 2002)); Granite Management Corp. v. United States, 55

Fed. Cl. 164, 166 (Fed. CI. 2003) (holding that unavailability of prejudgment interest on
breach of contract claim does not give rise to a takings claim). Under these
circumstances, Appellant does not have a takings claim against the Tribe.
IV.  CONCLUSION

Plaintiffs seek to construe leases that contain clear provisions retaining the Tribe’s
sovereign immunity as a waiver of that same sovereign immunity. The law is clear,
waivers of sovereign immunity must be express rather than implied. In the face of a
clear retention of sovereign immunity in each and every lease agreement, there can be no
waiver implied. The tribal court did not err in dismissing the case based upon sovereign
immunity nor in failing to find an unconstitutional taking, and therefore this court should

uphold the tribal court’s order of dismissal.

RESPECTFULLY SUBMITTED this e day of | , - , 2011.
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Statement of the Case

Appellants/Lessors entered into five contracts for the lease of modular office
buildings which were used by the Tribe on the Pascua Yaqui reservation.

Four leases contained provisions that in the event the Tribe stopped making
payments then the Pascua Yaqui Tribal Court (“Tribal Court”) would have
exclusive jurisdiction to resolve any dispute.

Some leases contained provisions that in the event of a default, such as
failure to pay rent, then the Appellants/Lessors had to obtain an order from the
Tribal Court to gain repossession of their property.

The Tribe paid rent for the use of the five modular offices for several years.

The Tribe stopped making leases payments, and refused to return the modular

offices.



Statement of the Proceedings

In the Tribal Court, the Appellants/Lessors filed a complaint seeking as
relief monetary damages and also seeking the equitable relief of an order requiring
the Tribe to return the physical possession of the five modular offices to their
owner the Appellants/Lessors.

The Tribe filed a Motion to Dismiss on the basis of sovereign immunity. The
Appellants/Lessors filed oppositions arguing that the Tribe waived its sovereign
immunity and that the actions of the Tribe violated the Pascua Yaqui
Constitution’s prohibition of a taking of property without due process and just
compensation.

The Tribal Court granted the Tribe’s Motion to Dismiss on the basis of
sovereign immunity.

The Appellants/Lessors filed this appeal to the Pascua Yaqui Tribal Court of
Appeals, seeking the reversal of the Tribal Court’s ruling granting the Tribe’s
Motion to Dismiss, and seeking an order for further proceedings including a jury

trial on all claims in the complaint.



Statement of Disposition in the Trial Court

The Tribal Court by Judge Stoof granted the Motion to Dismiss.



Statement of Facts

On June 23, 2010, Appellants/Plaintiffs Desert Modular, Inc. and LLC
Capital. LLC filed their complaint in the Pascua Yaqui Tribal Court therein
alleging that they were corporations authorized to conduct and transact its business
of leasing modular offices in the State of Arizona. (Complaint, p. 1, 11. 21-25)

Appellants alleged in their complaint that the Pascua Yaqui Tribe is a
federally recognized Indian Tribe organized and existing under Divine Guidance,
per the Preamble to the Constitution of the Pascua Yaqui Tribe, and the Tribe is
also organized and existing pursuant to the Indian Reorganization Act of June 18,
1934 (48 Stat. 984) as amended. (Complaint, p. 1, 11. 21-25)

Appellants alleged in their complaint that the Pascua Yaqui Tribal Court has
jurisdiction over the pending action pursuant to Article II — Jurisdiction, of the
Constitution of the Pascua Yaqui Tribe, pursuant to the Pascua Yaqui Tribal Civil
Code, Chapter 1, Section 10, Subject Matter Jurisdiction in General (5 PYTC Sec.
1-10) and Section 20, Subject Matter Jurisdiction, Specific Actions, (5 PYTC Sec.
1-20). (Complaint, p. 1, 1l. 21-25)

Appellants alleged in their complaint that under Section 20 (A), the Tribal
Court shall have subject matter jurisdiction over all real and personal property
located on the Reservation to determine the application of such property to the

satisfaction of a claim relating to the property. (Complaint, p. 1, 11. 21-25)



Appellants alleged in their complaint that pursuant to the Pascua Yaqui Civil
Code, Section 20(B) the Tribal Court shall have subject matter jurisdiction over all
civil causes of action, regardless of whether the parties are Indian or non-Indian.
(Complaint, p. 2, 1l. 13-15)

Appellants alleged in their complaint that under Section 30, Title 3, of the
Pascua Yaqui Tribal Code, Part 1, Chapter 1-1, Section 30(B)(6) and (8) and (9)
and (10) the Tribal Court has jurisdiction over the parties to this action since the
parties entered into contracts for the lease of property, and the performance of the
lease (the delivery and use of the subject property under the leases) occurred within
the confines of the Pascua Yaqui Reservation in Tucson, Arizona. (Complaint, p. 2,
11. 16-20)

Appellants alleged in their complaint that Plaintiff Desert Modular, Inc. and
the Tribe entered into the five written contracts, each called a “lease agreement,”
where under Plaintiff Desert Modular, Inc. provided and installed modular offices
on the Pascua Yaqui Reservation, for the use of the employees of the Tribe in the
administration of the Tribe’s government and business, and the Tribe made money
payments (lease payments) to the Plaintiffs Desert Modular, Inc. and also to LLC
Capital. LLC, which was an assignee of Plaintiff Desert Modular, Inc. under two of
the five leases, as stated below. (Complaint, p. 2, 1l. 22-26, p. 3, 11. 1)

Appellants alleged in their complaint that the following five written



contracts were entered into between Plaintiff Desert Modular, Inc. and the Tribe in
the form of lease agreements:
1. Lease Agreement No. 1793, dated December 1, 1999, between
the Pascua Yaqui Tribe and Desert Modular, Inc., for the lease
of a 42’ by 66’ modular office which was located at 7774 S.
Camino de Oeste, (now being used as the Procurement Office),

and

\}

Lease Agreement No. 1844, dated July 19, 2000, between the

Pascua Yaqui Tribe and Desert Modular, Inc., for the lease of a

36’ by 60’ modular office which was located at the site for the

Information Technology modular location (now being used as

Adult Education), and

3. Lease Agreement No. 2022, dated November 7, 2000, between
the Pascua Yaqui Tribe and Desert Modular, Inc., for the lease
of a 42’ by 62’ modular office which was located at 4725 Calle
Tetakusim, (the former Enrollment Office and now is being
used as the Attorney General’s office), and

4, Lease Agreement No. 2023, dated July 9, 2001, between the

Pascua Yaqui Tribe and Desert Modular, Inc., for the lease of a



40’ by 62’ modular office which was located at 4725 Calle
Tetakusim, (now is being used as the Prosecutor’s office)

3 Lease Agreement No. 2163 (also known as lease No. 1582),
dated July 9, 2001, between the Pascua Yaqui Tribe and Desert
Modular, Inc., for the lease of a 40’ by 62’ modular office
(which was used for the Internal Audit office).

(Complaint, p. 3, 11. 2-25)

Appellants alleged in their complaint that all rights and obligations of the
Lessor under Lease Agreements 2022 and 2023 were assigned by Lessor Desert
Modular, Inc. to LLC Capital. LLC on August 3, 2001. (Complaint, p. 3, 1. 25-26,
p-4,1.1)

Appellants alleged in their complaint that under each of the five written
contracts described above, the Tribe, as the Lessee, after the minimum term of the
lease had been performed, enjoyed and possessed the contractual right to give 30
days written notice of intent to terminate the lease. The termination of the lease
would be effective at the expiration of the 30 days from the date the Lessee mailed
its intent to terminate the lease. (Complaint, p. 4, 11. 2-7)

Appellants alleged in their complaint that the Tribe never sent any written
notice of intent to terminate any of the written contracts described above as the

lease agreements. (Complaint, p. 4, 11. 8-9)



Appellants alleged in their complaint that under each of the five written
contract lease agreements described above, after the expiration of the minimum
term stated in the lease, if the lease had not been terminated, which none were,
then each lease Wés deemed to be a lease on a month-to-month basis at the one
month rate then in effect, with the same terms and conditions provided in the
written contracts (in effect). (Complaint, p. 4, 11. 10-15)

Appellants alleged in their complaint that the first written contract described
above, lease No. 1793, dated December 1, 1999 contained clauses which stated:

“18. Access to Legal Counsel

This agreement is made and entered into voluntarily by Lessee and
Lessor, free and clear from any duress or influence on either party by the
other. Lessee and Lessor warrant that each has read this Agreement in its
entirety. Lessee and Lessor have been advised fully and adequately by their
respective legal counsel, of their own choice, as to the character and legal
effect of all terms and covenants contained in this Agreement. Lessee and
Lessor further warrant that each fully understands the nature and effect of
said terms and covenants prior to the execution of the Agreement.

19.  Joint Responsibility For Composition

Lessee and Lessor are willing to and do now assume joint
responsibility for the form and composition of each and all of the terms of
this Agreement between Lessee and Lessor. Lessee and Lessor further agree
that this Agreement shall be interpreted as though the Lessee and Lessor
each participated equally in the composition of this Agreement and each and
every part thereof, both the Lessee and Lessor waiving any applicable rule of
law to the contrary.

20. Knowledge of Financial Consequences

Lessee and Lessor have entered into this Agreement voluntarily and



with full knowledge of the financial consequences to their respective

financial status. Lessee and Lessor declare that each believes this Agreement

to be fair, just and reasonable, and each signs this agreement freely and
voluntarily.”

(Complaint, p. 4, 1I. 9-26, p. 5, 11. 1-6)

Appellants alleged in their complaint that the parties performed their
respective contractual obligations under the five written contracts, until 2009 when
the Tribe stopped making money rent payments owed under the five written
contracts described herein. Plaintiffs requested that payments be made current, but
the Tribe refused. (Complaint, p. 5, 1. 7-11)

Appellants alleged in their complaint that the Tribe’s refusal and actual
failure to make the rent payments owed to the Plaintiffs pursuant to the five written
contracts described above constituted material breaches of contract by the Tribe.
(Complaint, p. 5, 11. 12-14)

Appellants alleged in their complaint that The Tribe’s actions as described
herein also constitute the taking of the Plaintiffs’ private property, the five modular
offices leased by the Plaintiffs to the Tribe, and parts thereof, for public use by the
Tribe without just compensation, which was done by the Tribe in violation of the
Constitution the Pascua Yaqui Tribe, Article I- Bill of Rights, Section 1.e.
(Complaint, p. 5, 1. 16-19)

‘Appellants alleged in their complaint that under the terms of the five written

contracts described herein, if Lessee fails to pay rent when rent payments are due



and owed, which Lessee (Defendant Tribe) has failed to do under each written
contract lease agreement, then the Lessee (Defendant Tribe) is in default, and the
Lessors (Plaintiffs) have the right to recover from the Lessee (Defendant Tribe)
the sums owed for back rent, interest thereon until paid, the right to an order of
repossession from the Tribal Court for each modular office, and also an award for
economic and monetary damages caused by the default by the Tribe, including an
award for the costs to remove and transport the five modular offices, as well as
damages for incurring other repossession expenses, including charges and fees for
disconnection of utilities, and other reasonable expected expense related to the
repossession of the five modular offices. (Complaint, p. 5, 1. 20-26, p. 6, 11. 1-4)

Also, upon the Tribe’s default and breaches of the five contracts, as alleged
herein, the Plaintiffs are entitled under the five written contract lease agreements to
recover from the Tribe the Plaintiffs’ reasonable attorney’s fees and court costs
associated with the bringing and prosecution of this action. (Complaint, p. 6, 11. 6-
9

Appellants in their complaint requested the Tribal Court to grant the
following relief:

1. For judgment in favor of Plaintiffs and against the Tribe in a sum
representing the unpaid and owing lease payments owed by the Tribe to the

Plaintiffs from the due date under each lease through the month that the modular

10



offices are actually removed, plus interest on unpaid rent according to the terms of
the contracts, until paid in full; and

2. For orders of repossession allowing the Plaintiffs to remove and take
possession of the five modular offices; and

L For an award and judgment in favor of the Plaintiffs and against the
Tribe in a sum representing the reasonable attorney’s fees and costs incurred by the
Plaintiffs for the bringing and prosecution of this action; and

4, For judgment or order granting such other and further damages and
awards as are consistent with the evidence. (Complaint, p. 6, 11. 11-24)

On July 22, 2010, Appellee/Defendant Pascua Yaqui Tribe responded to the
Appellants/Plaintiffs complaint by filing a Motion to Dismiss.

On August 4, 2010, Appellants/Plaintiffs filed a Response.

On January 10, 2011, the Tribal Court issued its order granting the
Appellee/Defendant’s Motion to Dismiss. In its Order, the Tribal Court did not
address or rule on the Appellants/Plaintiffs’ separate claim that the actions of the
Appellee/Defendant Pascua Yaqui Tribe constituted a taking of the
Appellee/Defendant’s property without just compensation.

On January 20, 2011, the Appellants/Plaintiffs filed a Motion to Reconsider,

which stated that: “In the remedies section of the leases, language inserted by the
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Tribe to replace standard text in Desert Modulars’ pre-printed forms, explicitly
gave the Plaintiff Lessors the following rights upon default:

If the Lessee fails to pay rent ... the Lessee shall be in default and the
Lessor may terminate the Lease and demand the equipment be returned by
the Lessee. Lessor may take repossession of the equipment [upon] default
only pursuant to an order of possession granted by the Pascua Yaqui
Tribal Court. ... If the Lessee defaults, in addition to rentals, damages,
repossession expenses, and other applicable charges, the Lessor shall be
entitles [sic] to recover from Lessee all legal fees and court costs incurred

as result of the Lessee’s default. [See paragraph 11 of the accepted lease
form.]

Appellants/Plaintiffs’ filed their Motion to Reconsider, dated 1/20/11, p. 2, 11.
24-26,p. 3, 11. 1-6)

12



Statement of Issues Presented for Review

L. Did the Trial Court err in its ruling that the Tribe had not waived its

sovereign immunity by signing a written lease: 1) where the lease stated that if a

dispute arose under the lease then the Tribal Court would be the forum where all

disputes would be resolved, or 2) where the lease stated that in order to obtain the

equitable relief of repossession of their property the Appellants/Lessors must

obtain an order from the Tribal Court?

II. Did the Trial Court err in its ruling that it did not have subject matter

jurisdiction over a claim filed by a non-Indian who had alleged that the actions of

the Tribe violated the Pascua Yaqui Constitution’s prohibition against a taking of

property without due process and fair compensation?

13



Argument

I. Did the Trial Court err in its ruling that the Tribe had not waived its

sovereign immunity by signing a written lease: 1) where the lease stated that if a

dispute arose under the lease then the Tribal Court would be the forum where all

disputes would be resolved, or 2) where the lease stated that in order to obtain the

equitable relief of repossession of their property the Appellants/Lessors must

obtain an order from the Tribal Court?

Appellants/Lessors filed their complaint in Tribal Court and through this
action submitted themselves to the jurisdiction of the Tribal Court and through this
filing requested that the Tribal Court take subject matter jurisdiction over their
claims for monetary damages and for equitable relief.

Four of the leases require that the Appellants/Lessors’ repossession of the
leased property (upon) default may occur “...omly pursuant to an order of
possession granted by the Pascua Yaqui Tribal Court” (Appendix A, leases #
1793, #2011, #2023, and #1844, not #2163 revised) Four of the leases require that
all disputes arising under the lease shall be submitted to the jurisdiction of the
Pascua Yaqui Tribal Court (Appendix A, leases # 1793, #2163 revised, #2022, and
#1844, not #2023)

The Appellants/Lessors had asked the Tribe to make payments current and

the Tribe refused. (Complaint, p. 5, 1. 10-11) The Tribe still has physical

14



possession of the five modular offices and the Appellants/Lessors have requested
that the Tribal Court issﬁe an order of repossession. This is a dispute which under
leases # 1793, #2163 revised, #2022, and #1844, but not lease # 2023, would be
required to be submitted to the Tribal Court since all disputes under the lease must
be submitted to Tribal Court. (Appendix A, leases # 1793, #2163 revised, #2022,
and #1844, not #2023) However, lease #2023 is one of the leases that require that
the Appellants/Lessors’ may obtain possession of the leased property (upon)
default “...only pursuant to an order of possession granted by the Pascua Yaqui
Tribal Court.” (Appendix A, leases # 1793, #2163 revised, #2022, and #1844, not
#2023) Therefore, all five leases require that the dispute over the physical
possession of the five offices bé submitted to the Tribal Court.

The Appellants/Lessors requested relief in their complaint that the Tribal
Court order the Tribe to deliver the physical possession of the five modular offices
to them. This request is a request for equitable relief. Equitable relief is defined as
“That species of relief sought in a court with equity powers, for example, in the
case of one seeking an injunction or specific performance instead of money
damages.” Black’s Law Dictionary, Fifth Edition, at p. 484.

The Appellants/Lessors filed their complaint in Tribal Court as required
under the five leases. Instead of agreeing to resolve disputes over commercial lease

contracts performed by Indians and non-Indians within the tribal community, the
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Tribe filed a motion to dismiss all claims of Appellants/Lessors’ complaint by
throwing up the shield of sovereign immunity.

At the hearing on the Motion to Dismiss, after oral arguments, the tr}bal
court trial judge read in open court an order which he had already written. The
order dismissed all claims in the Appellants/Lessors’ complaint on the basis of
tribal immunity. (Tribal Court’s Order Granting Tribe’s Motion to Dismiss, at pp.
4 and 5) The tribal judge’s written order cited to a controlling U.S. Supreme Court
case, C & L Enterprises, Inc., v, Citizen Band of Potawatomi Indian Tribe of
Oklahoma, 532 U.S. 411; 121 S. Ct. 1589; 149 L. Ed. 2d 623 (U.S. Supreme
Court, 2001). The tribal judge wrote that “The C & L case involved a contract
where the Tribe expressly did not waive its sovereign immunity, but the parties did
agree to arbitrate.” (Tribal Court’s Order Granting Tribe’s Motion to Dismiss, at p.
4, lines 23-25)

In C & L Enterprises, supra, an Indian tribe entered into a contract for the
installation of a roof on a commercial building owned by the tribe on off-
reservation, nontrust land. The standard form construction contract, which was
proposed by the tribe, contained (1) an arbitration clause providing that disputes
between the parties would be decided by arbitration, that an award rendered by the
arbitrator would be final, and that judgment could be entered upon an arbitral

award in accordance with applicable law in any court having requisite jurisdiction,
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and (2) a choice-of-law clause providing that the contract would be governed by
the law of the place where the project was located. The issue was whether the tribe
had waived its sovereign immunity by entering into the arbitration agreement. The
Supreme Court reasoned that since the tribe had chosen a means of resblving the
dispute that it had made a clear waiver of its sovereign immunity:

Instead of waiving suit immunity in any court, the Tribe argues,
the arbitration clause waives simply and only the parties' rights to a
court trial of contractual disputes; under the clause, the Tribe
recognizes, the parties must instead arbitrate. Brief for Respondent 21
("An arbitration clause is what it is: a clause submitting contractual
disputes to arbitration."). The clause no doubt memorializes the
Tribe's commitment to adhere to the contract's dispute resolution
regime. That regime has a real world objective; it is not designed for
regulation of a game lacking practical consequences. And to the real
world end, the contract specifically authorizes judicial enforcement of
the resolution arrived at through arbitration. See Eyak, 658 P.2d at 760
("We believe it is clear that any dispute arising from a contract cannot
be resolved by arbitration, as specified in the contract, if one of the
parties intends to assert the defense of sovereign immunity . . . . The
arbitration clause . . . would be meaningless if it did not constitute a
waiver of whatever immunity [the Tribe] possessed."); Val/Del, 145
Ariz. at 565, 703 P.2d at 509 (because the Tribe has "agreed that any
dispute would be arbitrated and the result entered as a judgment in a
court of competent jurisdiction, we find that there was an express
waiver of the tribe's sovereign immunity"); cf. Rosebud Sioux Tribe v.
Val-U Constr. Co., 50 F.3d 560, 562 (CA8 1995) (agreement to
arbitrate contractual disputes did not contain provision for court
enforcement; court nonetheless observed that "disputes could not be
resolved by arbitration if one party intended to assert sovereign
immunity as a defense"). C & L Enterprises, supra, at p. 422.

The same reasoning applies to the facts of our case. All five leases required

that either: 1) the Tribal Court had exclusive jurisdiction over all disputes arising
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under the lease, or, 2) that the Appellants/Lessors had to obtain an order from the
Tribal Court in order to obtain the equitable relief of repossession of their property.
As discussed above, all five leases require that the dispute over the physical
possession of the five modular offices be submitted somewhere, in our case to the
Tribal Court. Instead of submitting the resolution of the dispute over physical
possession of the five offices to resolution through arbitration, all five of our leases
specifically required and stated in writing that the Tribal Court is the place to
resolve the issue of physical possession of the five modular offices.

This rationale of C & L Enterprises, Inc, supra, logically applies to the facts
in our case. In C & L Enterprises, Inc, supra, the parties agreed to resolve disputes
through arbitration. In our case, the parties agreed to resolve disputes through the
Pascua Yaqui Tribal Court. This includes especially the dispute over physical
possession of the five modular offices. The key point of the rationale is not what
kind of dispute resolution was chosen, but that the Tribe agreed to some kind of a
“dispute resolution regime,” which was through the Tribal Court.

The rationale of the U.S. Supreme Court that the parties in C & L
Enterprises, Inc, supra, agreed to submit disputes to a procedure was the main
point. The Tribe agreed to some kind of a “dispute resolution regime.” Under the
terms of all five leases, the Tribe no longer had the right of the sovereign to

proclaim: “I don’t have to play your dispute resolution game anywhere.” Once the
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Tribe agreed that all disputes, particularly the dispute of physical possession,
would be submitted to the “dispute resolution regime” of the Tribal Court then the
sovereign immunity defense was waived.

The tribal judge’s analysis in our case did not even consider that the Tribe
agreed to submit any disputes through the “dispute resolution regime” of the Tribal
Court. The tribal trial judge for some reason totally ignored the rationale of the
U.S. Supreme Court as explained by Justice Ginsburg in C & L Enterprises, Inc,
supra. Instead of focusing on the key fact that the Tribe had agreed to participate
in a “dispute resolution regime” of the Tribal Court, and thereby waiving any
sovereign immunity defense, our tribal trial judge apparently distinguished C & L
Enterprises, Inc, supra by focusing on the insignificant fact that the parties had
agreed to arbitration, rather than to another “dispute resolution regime”: “The
C & L case involved a contract where the Tribe expressly did not waive its
sovereign immunity, but the parties did agree to arbitrate. This case does not
.involve such an arbitration clause that impliedly waives the Tribe’s immunity from
suit.” (Tribal Court’s Order Granting Tribe’s Motion to Dismiss, at p. 4, 1l. 23-25)
Our tribal trial judge overlooked the whole point of C & L Enterprises, Inc, supra,
that the sovereign immunity was waived when the Tribe agreed to submit disputes

to “dispute resolution regime”...which was Tribal Court. C & L Enterprises, Inc,

supra.
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The tribal court trial judge cited to Demontiney v. U.S., 255 F. 3d 801 as
authority that “there is a strong presumption against waiver of tribal sovereign
immunity.” In Demontiney, supra, the plaintiff contractor filed his suit in U.S.
District Court which dismissed it. The Ninth Circuit for the U.S. Appellate Court
of Appeals affirmed. However, the facts of Demontiney, supra are quite different
from the facts on our case. In Demontiney, supra, the plaintiff filed suit in U.S.
District Court, not tribal court. The Ninth Circuit pointed out that the contract
provisions that the plaintiff argued waived tribal sovereign immunity did not waive
tribal sovereign immunity in U.S. District Court, but the contract provisions ...
support a waiver of sovereign immunity only for claims asserted in Tribal Court.”
Demontiney, supra, at p. 813. Demontiney, supra, is authority that the Tribe did
waive its sovereign immunity to actions fled in tribal court.

The tribal court trial judge cited to Demontiney, supra, which the tribal court
trial judge pointed out cited to Pan American Co. v. Sycuan Band of Mission
Indians, 884 F.2d 416 (CA9 1989) (Tribal Court’s Order Granting Tribe’s Motion
to Dismiss, at p. 5, lines 7-9) To any extent that our tribal court trial judge was
supported by Pan American Co., supra, such support must lessened by the fact that
Justice Ginsburg made clear that Pan American Co., supra, was overruled by

C & L Enterprises, Inc, supra. Justice Ginsburg explained that prior to C & L
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Enterprises, Inc, supra, there was a conflict between the federal appellate circuits
which was resolved:

Conflicting with the Oklahoma Court of Civil Appeals' current
decision, several state and federal courts have held that an arbitration
clause, kin to the one now before us, expressly waives tribal immunity
from a suit arising out of the contract. See Sokaogon Gaming
Enterprise Corp. v. Tushie-Montgomery Associates, Inc., 86 F.3d 656,
661 (CA7 1996) (clause requiring arbitration of contractual disputes
and authorizing entry of judgment upon arbitral award "in any court
having jurisdiction thereof"' expressly waived Tribe's immunity);
Native Village of Eyak v. GC Contractors, 658 P.2d 756 (Alaska
1983) (same); Val/Del, Inc. v. Superior Court, 145 Ariz. 558, 703
P.2d 502 (Ct. App. 1985) (same). But cf. Pan American Co. v. Sycuan
Band of Mission Indians, 884 F.2d 416 (CA9 1989) (clause requiring
arbitration of contractual disputes did not expressly waive Tribe's
immunity). We granted certiorari to resolve this conflict, 531 U.S.
956, 121 S. Ct. 377, 148 L. Ed. 2d 291 (2000), and now reverse. C &
L Enterprises, Inc, supra, atp. 417. (emphasis added)

Our tribal court trial judge cited to American Indian Agricultural Credit
Union Consortium, Inc. v. Standing Rock Sioux Tribe, 673 F. 3d 315 for the
authority that “...overwhelming legal precedent provides that the sovereign
immunity must not be waived by implication, but the waiver must be express.”
(Tribal Court’s Order Granting Tribe’s Motion to Dismiss, at p. 5, lines 11-13)

The Eighth Circuit in Sokaogon Gaming Enterprise Corporation v. Tushie -
Montgomery, 86 F. 3d 656 (1996) described the facts of American Indian
Agricultural Credit Union Consortium, Inc. supra, as:

The tribe signed a promissory note that mentioned "rights and

remedies provided by law," authorized the promisee to recover its
attorney's fees in collecting the note, and even contained a choice of

21



law clause. From all this, consent to be sued could readily be inferred,
but it was not explicit, because the note did not spell out how rights
were to be enforced and remedies obtained. The reader would have
had to know or look up some law. Sokaogon Gaming Enterprise
Corporation, supra, at p. 7.

The facts of the tribal court trial judge’s cited case of American Indian
Agricultural Credit Union Consortium, Inc. supra, are different from our case, in
that our five leases expressly stated that the dispute over the physical possession of

the five modular offices was expressly stated to be required to be submitted to the

Tribal Court.

In Sokaogon Gaming Enterprise Corporation, supra, the Eighth Circuit

wrote that:

TMI's principal ground for arguing that the tribe waived its
sovereign immunity is the arbitration clause itself, which after stating
that "claims, disputes or other matters" arising out of or related to the
contract "shall be subject to and decided by arbitration in accordance
with the [rules] . . . of the American Arbitration Association," adds
that the agreement to arbitrate "shall be specifically enforceable in
accordance with applicable law in any court having jurisdiction" and
that "judgment may be entered upon [the arbitration award] in
accordance with applicable law in any court having jurisdiction
thereof."

Sokaogon Gaming Enterprise Corporation, supra, at p. 7.

The Eighth Circuit wrote that:

There is nothing ambiguous about this language. The tribe
agrees to submit disputes arising under the contract to arbitration, to
be bound by the arbitration award, and to have its submission and the
award enforced in a court of law.

Sokaogon Gaming Enterprise Corporation, supra, at p. 7.
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Likewise, in our case, the agreement to submit the dispute over the physical
possession of the five modular offices expressly state that all disputes shall be
submitted to the Tribal Court or that an order for repossession must be obtained
from the Tribal Court.

The facts of the tribal court trial judge’s cited case of Ramey Constr. Co. v.
Apache Tribe of Mescalero Reservation, 673 F.2d 315 (1982) are different from
our case, in that none of the facts that were claimed, but failed, to have constituted
a waiver of sovereign immunity in Ramey Constr. Co. v. Apache Tribe of
Mescalero Reservation, supra, have been asserted as a basis for waiver of
sovereign immunity in our case:

(1) agreeing to an attorneys' fees clause in the contract; (2)
entering into a loan agreement with the Bank of New Mexico
obligating the Tribe to "duly pay and discharge ... all claims of any
kind ..."; (3) submitting a certificate to the United States Economic
Development Agency stating that the contract documents "constitute
valid and legally binding obligations upon the parties ..."; (4)
obtaining payment and performance bonds from a surety; (5)
consenting to partial summary judgment with respect to the contract
retainage; and (6) including a "sue and be sued" clause in its tribal
corporate charter. Ramey Constr. Co. v. Apache Tribe of Mescalero
Reservation, supra, atp. 319.

Our five leases expressly stated that the dispute over the physical possession

of the five modular offices was required to be submitted to a dispute resolution

process, the Tribal Court. The Tribe’s sovereign immunity was waived.
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II.  Did the Trial Court err in its ruling that it did not have subject matter

jurisdiction over a claim filed by a non-Indian which alleged that the actions of the

Tribe violated the Pascua Yaqui Constitution’s prohibition against a taking of

property without due process and without just compensation? The Constitution

of the Pascua Yaqui Tribe, Article I — Bill of Rights, Section 1. e. states that
“Consistent with the provisions of this Constitution, the Pascua Yaqui Tribe in
exercising its powers of self-government shall not: (e.) Take any private property
for public use without just compensation.”

Appellants alleged in their complaint that under Section 20 (A), the Tribal
Court shall have subject matter jurisdiction over all real and personal property
located on the Reservation to determine the application of such property to the
satisfaction of a claim relating to the property. (Complaint, p. 1, 11. 21-25)

Appellants alleged in their complaint that pursuant to the Pascua Yaqui Civil
Code, Section 20(B), the Tribal Court shall have subject matter jurisdiction over all
civil causes of action, regardless of whether the parties are Indian or non-Indian.
(Complaint, p. 2, 1I. 13-15)

Appellants alleged in their complaint that under Section 30, Title 3, of the
Pascua Yaqui Tribal Code, Part 1, Chapter 1-1, Section 30(B)(6) and (8) and (9)
and (10) the Tribal Court has jurisdiction over the parties to this action since the

parties entered into contracts for the lease of property, and the performance of the

24



lease (the delivery and use of the subject property under the leases) occurred within
the confines of the Pascua Yaqui Reservation in Tucson, Arizona. (Complaint, p. 2,
11. 16-20)

Appellants alleged in their complaint that Plaintiff Desert Modular, Inc. and
the Tribe entered into the five written contracts, each called a “lease agreement,”
where under Plaintiff Desert Modular, Inc. provided and installed modular offices
on the Pascua Yaqui Reservation, for the use of the employees of the Tribe in the
administration of the Tribe’s government and business, and the Tribe made money
payments (lease payments) to the Plaintiff Desert Modular, Inc. and also to LLC
Capital. LLC, which was an assignee of Plaintiff Desert Modular, Inc. under two of
the five leases. (Complaint, p. 2, 11. 22-26, p. 3, 1I. 1)

Appellants alleged in their complaint that the parties performed their
respective contractual obligations under the five written contracts, until 2009 when
the Tribe stopped making money rent payments owed under the five written
contracts described herein. Plaintiffs requested that payments be made current, but
the Tribe refused. (Complaint, p. 5, 1. 7-11)

Appellants alleged in their compiaint that The Tribe’s actions as described
herein also constitute the taking of the Plaintiffs’ private pfopeﬂy, the five modular
offices leased by the Plaintiffs to the Tribe, and parts thereof, for public use by the

Tribe without just compensation, which was done by the Tribe in violation of the
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Constitution the Pascua Yaqui Tribe, Article I- Bill of Rights, Section 1.e.
(Complaint, p. 5, 11. 16-19)

Appe'llants in their complaint requested the Tribal Court to grant the
following relief: 2. For orders of repossession allowing the Plaintiffs to remove and
take possession of the five modular offices. Complaint, p. 6, 1. 11-24)

The tribal court trial judge totally ignored the Appellants/Lessors’ separate
claim that the alleged actions of the Pascua Yaqui Tribe constituted a taking of the
Appellants/Lessors’ property without just compensation. The tribal court trial
judge’s order of January 10, 2011 is totally devoid of any reference, mention, hint
or inkling about the Appellants/Lessors’ taking claim. The order simply dismissed
the entire complaint citing to the sovereign immunity defense with no mention of
the taking claim under the Pascua Yaqui Constitution.

The Appellants/Lessors agree with the general ideas set forth in the tribal
court trial judge’s order of January 10, 2011, at page 2, lines 3-22, that the federal
body of law encourages and supports tribal self government and that claims and
disputes with tribes should be submitted to tribal courts, as the Appellants/Lessors
have attempted to do by filing their action in Tribal Court. It is ironic that in many
of the reported cases involving the question of jurisdiction of tribal courts over
non-Indians the appellants were in federal courts trying to escape the jurisdiction

of the tribal court. See, for example, 4 & A Concrete, Inc. v. White Mountain
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Apache Tribe, 781 F.2d 1411 (1986) and Elliott v. White Mountain Apache Tribal

Court, 566 F. 3d 842 (2009). However, in our case the Appellants/Lessors have

had the door of the tribal court slammed shut in their face for the wrong reason

(sovereign immunity) and no stated reason (the failure to even acknowledge the

taking claim).

The prevailing federal law requires that the Appellants/Lessors urge the

Pascua Yaqui Tribe’s Court of Appeals to reverse the rulings of the tribal court

trial judge and allow the Appellants/Lessors their basic right to due process as

guaranteed by the Pascua Yaqui Tribe Constitution. The U.S. Supreme Court

explained that claims like the Appellants/Lessors should be brought in tribal court:
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We believe that examination should be conducted in the first
instance in the Tribal Court itself. Our cases have often recognized
that Congress is committed to a policy of supporting tribal self-
government and self-determination. 2 That policy favors a rule that
will provide the forum whose jurisdiction is being challenged the first
opportunity to evaluate the factual and legal bases for the challenge. 4
Moreover the orderly administration of justice in the federal court will
be served by allowing a full record to be developed in the Tribal Court
before either the merits or any question concerning appropriate relief
is addressed. 2 The risks of the kind of "procedural nightmare" that
has allegedly developed in this case will be minimized if the federal
court stays its hand until after the Tribal Court has had a full
opportunity to determine its own jurisdiction 2 and to rectify any
errors it may have made. 2 Exhaustion of tribal court remedies,
moreover, will encourage tribal courts to explain to the parties the
precise basis for accepting jurisdiction, and will also provide other
courts with the benefit of their expertise in such matters in the event
of further judicial review. 2 National Farmers Union Ins. Cos. v.
Crow Tribe of Indians, 471 U.S. 845, at p. 856-857.



The Appellants/Lessors are exhausting their remedies in the tribal court
system through this appeal. Thus far, it seems that under the Pascua Yaqui Tribal
Court system if an employee of the Tribe while acting within the scope of his or
her job duties on the reservation seized a motor vehicle to deliver the mail then
there would be nothing that the auto owner could do about the taking of his or her
private property. If the auto owner filed a complaint against the Tribe in the Tribal
Court alleging conversion and seeking the equitable relief of an order of
possession of the stolen automobile then the Tribal Court would dismiss the
complaint on the basis of the Tribe’s sovereign immunity, despite the prohibition
in the Pascua Yaqui Tribe Constitution against such a taking without just
compensation.

However, “The question whether an Indian tribe retains the power to compel
a non-Indian property owner to submit to the civil jurisdiction of a tribal court is
one that must be answered by reference to federal law and is a "federal question"
under §1331.” National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471
U.S. 845, at p. 855. The U.S. Supreme Court considered whether an aggrieved
party could go directly to U.S. District Court for relief, particularly for an
injunction, which is equitable relief, as would be an order for possession of
personal property such as modular offices. The Court stated that:

We do not suggest that exhaustion would be required where an
assertion of tribal jurisdiction is motivated by a desire to harass or is

28



conducted in bad faith.” cf. Juidice v. Vail, 430 U.S. 327, 338 (1977),
or where the action is patently violative of express jurisdictional
prohibitions, or where exhaustion would be futile because of a lack of
an adequate opportunity to challenge the court’s jurisdiction.

National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S.
845, at p. 857.

A reasonable person who has walked in the shoes of the Appellants/Lessors
thus far might feel as though they had been dealt with unfairly where a tribal court
trial judge dismissed their complaint and failed to explain why a separate taking
claim was denied, in the context of a pre-written order that discussed sovereign
immunity for over five pages therein citing to and relying upon outdated and
overruled cases, ignoring the rationale of the U.S. Supreme Court, and also failing
to notice any factual distinctions in the unfavorable cases, and also failing to notice
factual similarities between key facts in reported case law and the facts of the case
at issue.

- Some reasonable people similarly situated as the Appellants/Lessors might
have reacted by filing an action in U.S. District Court alleging that further
proceedings in the Tribal Court would be futile and alleging a federal claim based
on the denial of due process for the taking of the modular offices in violation of the
Pascua Yaqui Constitution and the Fifth Amendment to the U.S. Constitution.
Instead, the Appellants/Lessors have followed the federal law that encourages
parties to have faith in the tribal court system and the Appellants/Lessors have filed

this appeal.
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The doctrine of sovereign immunity cannot trump the clause in the Pascua
Yaqui Tribe Constitution prohibiting the taking of property for governmental use
without due process and just compensation. The Tribe should not be allowed to
wrongfully and illegally take property without due process and without just
compensation and then try to hide behind the shield of sovereign immunity.

CONCLUSION

The Tribe waived sovereign immunity. C & L Enterprises, Inc, supra.

The doctrine of sovereign immunity cannot trump the Pascua Yaqui Tribe
Constitution prohibiting the taking of property for governmental use without due
process and just compensation.

Appellants/Lessors request that the order dismissing the complaint be
reversed, and the Tribal Court ordered to conduct further proceeding upon the

complaint, including the conducting of a jury trial to resolve all pending issues.

RESPECTFULLY SUBMITTED this 24" day of March, 2011.

CURL & ABRAHAM, P.L.C.

J alﬁe/s E. Abraham

485 S. Main Avenue

Tucson, Arizona 85701-2227
Attorneys for Appellant

Desert Modulars, Inc. and LLC
Capitial LLC
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APPENDIX A

During the course of the briefing of the Motion to Dismiss, the Tribal Court

reviewed the five leases which leases contain the following written provisions:

LEASE AGREEMENT NO. 1793:

This equipment will be located at 7474 S. Camino de Oeste.
LEASED EQUIPMENT
DESCRIPTION — 42’ X 66 Modular Office

The equipment shall remain personal property regardless of its use or

manner of attachment to the ground.

7. Inspection by Lessor: The Lessor has the right to enter upon the Pascua
Yaqui Reservation for the purposes of delivery, setup, maintenance and
repair of the unit.

11. Default by Lessor: If the Lessee fails to pay rent or any other payables
specified herein, or if Lessee fails to comply with any other term or
condition of this Lease, the Lessee shall be in default and the Lessor may
terminate the Lease and demand the equipment be returned by the
Lessee. Lessor may take repossession of the equipment (upon) (sic)
default only pursuant to an order of possession granted by the Pascua
Yaqui Tribal Court. Repossession of the equipment does not relieve the

Lessee from its obligation to pay rentals and other charges including
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damages charges as provided for in Paragraph (5). If the Lessee defaults,
in addition to rentals, damages, repossession expenses, and other
applicable charges, the Lessor shall be entitles to recover from Lessee all
legal fees and court costs incurred as result of the Lessee’s default.

The equipment shall remain personal property regardless of its use or

manner of attachment to the ground.

7. Inspection by Lessor: The Lessor has the right to enter upon the Pascua
Yaqui Reservation for the purposes of delivery, set-up, maintenance and
repair of the unit and for the purposes of repossession of the unit in the
event of default or upon the termination of the Lease Agreement.

11. Default by Lessee: If the Lessee fails to pay rent or any other payables
specified herein, or if Lessee fails to comply with any other term or
condition of this Lease, the Lessee shall be in default and the Lessor
may terminate the Lease and demand the equipment be returned by the
Lessee or take possession of the equipment by giving written notice to
the Lessee. The equipment shall be surrendered to the Lessor and the
Lessee authorizes the Lessor to enter any premises of the Lessee
without notice to repossess the equipment. Repossession of the
equipment does not relieve the Lessee from its obligation to pay rentals

and other charges including damages, charges as provided for in



12.

Paragraph (5). If the Lessee defaults, in addition to rental, damages,
repossession expenses, and other applicable charges, the Lessor shall be
entitles to recover from Lessee all legal fees and court courts incurred
as result of the Lessee’s default.

Miscellaneous: This agreement represents the entire understanding
between the parties. Any change or modification must be in writing.
This Lease shall be interpreted under the laws of the State of Arizona in
and by the Pascua Yaqui tribal Court, the lessor hereby expressly
agreeing to jurisdiction in the Pascua Yaqui Court. This Agreement in
no way waives any rights held by the Tribe under the Constitution of
the Pascua Yaqui Tribe of Arizona, including, but not limited to Article

XXIV — Sovereign Immunity.

LEASE AGREEMENT NO. 2163 Revised
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The equipment will be located at Internal Audit.

LEASED EQUIPMENT
SERIAL NO: UM 1927 Description: 40’ X 62° Modular

7. Inspection by Lessor: Lessor has the right to enter upon the Pascua
Yaqui Reservation (“Reservation”) for the purposes of delivery, set-up,

maintenance, repair of the unit, and for the purposes of repossession
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I11.

13.

of the unit in the event of default or upon the  termination of the Lease

Agreement.

Default by Lessee: If Lessee fails to pay rent or any other payables
specified herein, or if Lessee fails to comply with any other term or
condition of the Lease, Lessee shall be in default. If Lessee is in
default, Lessor may terminate the Lease and demand that Lessee
return the equipment by providing Lessee with seventy-two (72) hours
written advance notice. Starting on the day Lessee receives such
notice, Lessee shall subsequently have fourteen (14) days to cure the
alleged default. If Lessee fails to cure the alleged default within
fourteen (14) days after receiving notice, the equipment shall be
surrendered to Lessor, and Lessee authorizes Lessor to enter the
Reservation to repossess the equipment. Repossession of the
equipment does not relieve Lessee from its obligation to pay all rent
and other charges, including damages pursuant to Paragraph 5. In
addition, if Lessee defaults, Lessor shall be entitled to recover from
Lessee all legal fees and court costs incurred as a result of Lessee’s
default.

Miscellaneous:  This agreement represents the entire understanding

between the parties. Any change or modification must be in writing.



This Lease shall be interpreted under the laws of the State of Arizona,
and the Pascua Yaqui Tribal Courts shall have exclusive jurisdiction
to adjudicate any disputes arising hereunder. This Lease in no way
waives any rights held by the Tribe under the Constitution of the
Pascua Yaqui Tribe of Arizona, including, but not limited to Article

XXIV — Sovereign Immunity.

LEASE AGREEMENT NO. 2022
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The equipment will be located at 4725 Calle Tetakusim

LEASED EQUIPMENT

DESCRIPTION —new 42’ X 62’ Modular Office

The equipment shall remain personal property regardless of its use or

manner of attachment to the ground.

7.

11.

Inspection by Lessor: The Lessor has the right to enter upon the
PASCUA YAQUI Reservation for the purposes of delivery, setup,
maintenance and repair of the unit.

Default by Lessee: If the Lessee fails to pay rent or any other
payables specified herein, or if Lessee fails to comply with any other
term or condition of this Lease, the Lessee shall be in default and the
Lessor may terminate the Lease and demand the equipment be

returned by the Lessee. Lessor may take repossession of the



equipment default only pursuant to an order of possession granted by
the Pascua Yaqui Tribal Court. Repossession of the equipment does
not relieve the Lessee from its obligation to pay rentals and other
charges including damages, charges as provided for in Paragraph (5).
If the Lessee defaults, in addition to rentals, damages, repossession
expenses, and other applicable charges, the Lessor shall be entitles to
recover from Lessee all legal fees and court costs incurred as result of
the Lessee’s default.
Acceptance of this Purchase Order by the Vendor and subsequent failure to
perform all specified items can result in suit for damages or specific
performance when the non-performance negatively effects the PYT. The
vendor agrees to the jurisdiction of the Courts of the Pascua Yaqui Tribe and
under the laws of the Pascua Yaqui Tribe in resolving any disputes
concerning this Purchase Order. This contract or agreement in no way
waves any rights held by the PYT under the constitution of the Pascua Yaqui

Tribe of Arizona, including, but not limited to, Sovereign Immunity.

LEASE AGREEMENT NO. 2023
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The equipment will be located at 4725 Calle Tetakusim.

LEASED EQUIPMENT

DESCRIPTION — New 42’ X 62’ Modular Office



The equipment shall remain personal property regardless of its use or

manner of attachment to the ground.

f Inspection by Lessor: The Lessor has the right to enter upon the
PASCUA YAQUI Reservation for the purposes of delivery, setup,

maintenance and repair of the unit.

11 Default by Lessee: If the Lessee fails to pay rent or any other

payables specified herein, or if Lessee fails to comply with any other
term or condition of this Lease, the Lessee shall be in default and the
Lessor may terminate the Lease and demand the equipment be
returned by the Lessee. Lessor may take repossession of the
equipment default only pursuant to an order of possession granted by
the Pascua Yaqui Tribal Court. Repossession of the equipment does
not relieve the Lessee from its obligation to pay rentals and other
charges including damages, charges as provided for in Paragraph (5).
If the Lessee defaults, in addition to rentals, damages, repossession
expenses, and other applicable charges, the Lessor shall be entitles to
recover from Lessee all legal fees and court costs incurred as result of

the Lessee’s default.

LEASE AGREEMENT NO. 1844
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This equipment will be located at Information Technology
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LEASED EQUIPMENT

DESCRIPTION — 36’ X 60’ modular building
LEASE AGREEMENT NO. 1844 Dated 1 Dec 1999 (COPY ATTACHED)
hereby incorporated and made part of this P.O. 36” X 80° MODULAR
OFFICE
The Purchase Order appearing on the face of this page along with all terms
and conditions set forth herein represents an offer to purchase the goods or
services described from the named vendor within the terms and conditions
specified. Upon presentation of this Purchase order to the named vendor,
acceptance of this offer to purchase will be implied and a contract for
specific performance will result unless said vendor notified the Pascua
Yaqui Tribe (PYT) of their nonacceptance or requests a modification within
five working days.
The vendor agrees to the jurisdiction of the Courts of the Pascua Yaqui Tribe
and under the laws of the Pascua Yaqui Tribe in resolving any disputes
concerning this Purchase Order.
The equipment shall remain personal property regardless of its use or
manner of attachment to the ground.
7. Inspection by Lessor: The Lessor has the right to enter upon the

PASCUA YAQUI Reservation for the purposes of delivery, setup,
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11.

maintenance and repair of the unit.

Default by Lessee: If the Lessee fails to pay rent or any other
payables specified herein, or if Lessee fails to comply with any other
term or condition of this Lease, the Lessee shall be in default and the
Lessor may terminate the Lease and demand the equipment be
returned by the Lessee. Lessor may take repossession of the
equipment default only pursuant to an order of possession granted by
the Pascua Yaqui Tribal Court. Repossession of the equipment does
not relieve the Lessee from its obligation to pay rentals and other
charges including damages, charges as provided for in Paragraph (5).
If the Lessee defaults, in addition to rentals, damages, repossession
expenses, and other applicable charges, the Lessor shall be entitles to
recover from Lessee all legal fees and court costs incurred as result of

the Lessee’s default.



CERTIFICATE OF SERVICE
Original of the foregoing hand delivered and filed this 24™ day of March,

2011 with:

Pascua Yaqui Tribe Court of Appeals
4701 W. Calle Tetakusim Bldg. A
Tucson, Arizona 85701-1374

and a copy of the foregoing served by U.S. mail this same date with:

Robert Gillon, Esq.
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4725 W. Calle Tetakusim

Tucson, AZ 85757

Attorneys for Appellee Pascua Yaqui Tribe

Luis A. Ochoa

Jeremy A. Lite

QUARLES & BRADY, LLP

One South Church Avenue

Tucson, AZ 85701-1621

Co-Counsel for Appellee Pascua Yaqui Tribe

Dated this 24" day of March, 2011.

CURL & ABRAHAM, P.L.C.

]

J ang;!s E. Abraham

485 S. Main Avenue

Tucson, Arizona 85701-2227
Attorneys for Appellant

Desert Modulars, Inc. and LLC
Capitial LLC
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Law Offices of

BARASSI, CURL & ABRAHAM, P.L.C.
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(520) 884-7777 « FAX NO. (520) 620-0921

O© 00 ~I O L B W N

[N I N R S e e e e e e
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BARASSI, CURL & ABRAHAM, P.L.C.
485 South Main Avenue, Bldg 01
Tucson, Arizona 85701-2227

(520) 884-7777 - Fax (520) 620-0921

Email: jimabraham@bcatriallaw.com
PCC No.: 0368 - State Bar No.: 006752
Attorney for Plaintiffs

IN THE PASCUA YAQUI TRIBE

COURT OF APPEALS

DESERT MODULARS INC, an Arizona

corporation; LLC CAPITAL, LLC, a No.
corporation,
Plaintiffs/Appellants, NOTICE OF APPEAL
V. Trial Court No. CV-10-123
(Hon. Melvin Stoof)
PASCUA YAQUI TRIBE,
Defendant/Appellee.

Plaintiffs/Appellants DESIGN MODULARS, INC., formerly known as Desert Modulars,
Inc., and LLC CAPITAL, LLC, by undersigned counsel, respectfully submit this Notice of
Appeal from the Order Granting Motion to Dismiss entered January 10, 2011 and Order Denying
Motion to Reconsider or for New Trial entered January 31, 2011. Copies of the orders appealed

from are attached.

Dated this l’Hh day of FEBRU/’(R'\{ ,2011.

BARASSI, CURL & AF RAHAM P.L.C.

A

/} James E. Abraham \/
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ORIGINAL AND Five (5) copies of the foregoing filed with
the Court and a COPY served via hand delivery on
the following on this the day of February, 2011:

Hon. Melvin Stoof

PASCUA YAQUI TRIBAL COURT
7474 S Camino De Oeste

Tucson, AZ 85757

Robert Gillon, Esq.

Office of the Attorney General, Pascua Yaqui Tribe
4725 W. Calle Tetakusim

Tucson, AZ 85757

Attorneys for Defendant Pascua Yaqui Tribe

And by mail this same date to:

Luis A. Ochoa

Jeremy A. Lite

QUARLES & BRADY, LLP

One South Church Avenue

Tucson, AZ 85701-1621

Co-Counsel for Defendants Pascua Yaqui Tribe
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Barassi, Curl & Abrahém, P.L

JAN 11 201
IN THE PASCUA YAQUI TRIBAL COURT

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

DESERT MODULARS, an Arizona )
Corporation, LLC CAPITAL, LLC, ) CASE NO. CV-10-123
A corporation, ' )
Plaintiff, )
VS. ) ORDER GRANTING TRIBE’S
PASCUA YAQUI TRIBE, ) MOTION TO DISMISS
Defendant. )
)

On December 27, 2010, this matter came before the court on a Motion to Dismiss
Action for Lack of Subject Matter Jurisdiction, filed by and through the Attormey General’s
office, on behalf of the Pascua Yaqui Tribe. Appearing for hearing were Jeremy A. Lite and
W. Robert Gillon, for the movant, and James E. Abraham and Greg Lance, for the respondent.

Before the court addresses the issue of whether sovereign immunity applies to bar a
suit against the Tribe in tribal court, it must determine the extent of its jurisdiction to do so.
The Pascua Yaqui Constitution, Art. VIII establishes the judiciary of the Tribe and provides
that the court has jurisdiction over all cases in law and equity arising under the Tribe’s
constitution and the laws, traditions and enactments of the Pascua Yaqui Tribe, and the court
exercises jurisdiction over all persons who are parties, whether member or non-member,
unless prohibited by ftribal or federal law. Pascua Yaqui Tribal Code Title 20, “Civil
Actions” provides that the Court has subject matter jurisdiction on any basis consistent with
the inherent sovereignty of the Tribe, and the court has subject matter jurisdiction over all
personal property on the reservation, pursuant to section D. Part of the court’s authority
derives from the constitution Art. VIII and pursuant to Title 20, Rule 101 (J) which provides
that the tribal court has exclusive original jurisdiction to construe the meaning of tribal laws
and to determine the legality under the Constitution and laws of the Pascua Yaqui Tribe and
the Indian Civil Rights Act, or any action or enactment of the Tribal Council, and the
application of any such action or enactment to any person or situation.

This court has jurisdiction to hear disputes arising out of contracts between parties
doing business on the reservation, or where the parties are entering into contracts, or where a

contract is to be performed within the reservation. Id., at Sec. 101(6). The civil jurisdiction

C.
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statute allows the court to extend its jurisdiction to corporations, partnerships, associations,
and governmental entities. Id., at 101(C).

The U.S. Supreme Court has noted under its Abstention Doctrine that it will not
interfere with the ability of a tribal court to determine its own jurisdiction to hear cases filed
in a tribal court:

. . . [T]he existence and extent of a tribal court’s jurisdiction will require careful
examination of tribal sovereignty, the extent to which the sovereignty has been altered,
divested, or diminished, as well as a detailed study of relevant statutes, Executive
Branch policy as embodied in treaties and elsewhere, and administrative of judicial
decisions. We believe that examination should be conducted in the first instance in the
Tribal Court itself. Our cases have often recognized that Congress is committed to a
policy of supporting tribal self-government and self-determination. That policy favors
a rule that will provide the forum whose jurisdiction is being challenged the first
opportunity to evaluate the factual and legal bases for the challenge.

National Farmers v. Crow Tribe, 471 U.S. 845, 856-857 (1985).

In Jowa Mutual v. Laplante, the U.S. Supreme court found that the “federal policy
supporting tribal self government directs a federal court to stay its hand in order to give the
tribal court full opportunity to determine its own jurisdiction . . .because tribal courts are best
qualified to interpret and apply tribal law.” 480 U.S. 9, 16 (1987).

In Santa Clara v. Martinez, the U.S. Supreme Court in holding that the Indian Civil
Rights Act does not act as a waiver of a Tribe’s sovereign immunity to be sued in federal
court, the court noted:

Tribal Courts have repeatedly been recognized as appropriate forums for the exclusive
adjudication of disputes affecting important personal and property interests of both
Indians and non-Indians. [citations omitted].

436 U.S.49, 64 (1978).

Sovereign immunity is jurisdictional. It automatically raises the question about a
tribal court’s jurisdiction over the Tribe, its employees, and its entities. A claim of sovereign
immunity is a “jurisdictional prerequisite, which may be asserted at any state of the
proceedings.” U.S. v. Sherwood, 312 U.S 584, 586-587, (1941); Ramey Construction Co. v.
Apache Tribe of Mescalero Reservation, 673 F.2d 315, 318 (10" Cir. 1982); California v.
Quechan Tribe of Indians, 595 F.2d 1153, 1154 n.1 (9th Cir.,1979); Bank One, Texas, N.A. v.




10

bl 3

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Taylor, 970 £2d 16, 34 (5 Cir. 1992) cert denied, 508 U.S. 906, 113 S. Ct. 2331, 124 L. Ed.,
2d 243 (1993).

Santa Clara v. Martinez held that a Tribe’s sovereign immunity bars it from being
sued in federal court, and the Supreme Court held in Kiowa Tribe v. Manufacturing
Technologies, that Tribes are immune from suit in state courts, absent an explicit waiver of
sovereign immunity by either Congress or a Tribe itself. 523 U.S. 751 (1998).

An example of Congress waiving a Tribe’s immunity may be found at 25 U.S.C.
450f(c), which provides that Tribes who receive federal funding under the Indian Self
Determination Act must provide for a limited wavier of sovereign immunity in such federally
funded programs to cover any potential tort claims filed against such federally funded
program employees, and the insurer of such a tribal entity may not assert sovereign immunity
of the Tribe as a defense. 25 U.S.C. 450(f)(c)(3)(A). See also §2710(d)(7)(A)(ii) (gaming
activities),

Additionally, Tribes may waive their own immunity to subject themselves to suits in
federal courts. U.S. v. Oregon, 657 F.2d 1009 (9" Cir.). Tribes may waive their immunity on
a case-by-case basis and negotiate limited waivers suitable to all contracting parties. Another
example of a limited waiver of sovereign immunity in tribal courts can be found at the Pascua
Yaqui statute entitled Tort Remedies for Tribe’s Class III Gaming Facilities. 2 PYTC § 3-1-
250 (Tribe’s agreement pursuant to State-Tribal Agreement not to assert sovereign immunity
defense in Casino tort cases).

The court in determining whether the Tribe is immune from suit in tribal court looks to
the Pascua Yaqui Constitution and tribal ordinances as to waiver of sovereign immunity. The
Pascua Yaqui Constitution provides, in pertinent part as follows:

The Pascua Yaqui Tribe and any person acting within the scope of his or her capacity
as an officer or employee of the Pascua Yaqui Tribe shall be immune from suit, unless
the Tribal Council enacts an ordinance expressly consenting to suits.

PYT Const. Art XXIV, SOVEREIGN IMMUNITY.

This constitutional provision is consistent with the rule established by federal case law that a
sovereign’s express consent will give jurisdiction to a court over the sovereign, U.S. v. King,
395U.8.1(1969); U.S. V. Testan, 424 U.S. 392 (1976). In addition, the provision above is in




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

harmony with the rule that an Indian Tribe may consent to suit. U.S. v. Oregon, 657 F.2d.
1009 (9th Cir. 1981).
The Court’s general civil jurisdiction statutes provide:

Nothing in this Title shall be construed to affect a waiver of sovereign immunity
of the Pascua Yaqui Tribe, its enterprises, division, or other entities, or its employees’
or officials.

PYTC Tile 20 — Civil Actions, Jurisdiction, Sec. 101(k).

The court finds that the Pascua Yaqui Constitution, general civil jurisdiction statutes,
and the present lease agreements do not waive the Tribe’s immunity from suit in cases other
than tort claims.

The Supreme Court has ruled that when a Tribe consents to binding arbitration under
state law, where an arbitration award may. be enforced in a court of competent jurisdiction, as
defined by state law and a uniform arbitration law, as a state district court, that a Tribe has
waived its sovereign immunity and consents to be sued in a state court for purposes of
enforcing the binding arbitration decision. C. & L. Enferprises, Inc. v. Citizen Band
Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411 (2001).

By analogy, the respondent argued that by entering into the contract and agreeing to
allow the tribal court to decide disputes arising out of the contract, the Tribe thereby
consented to a limited waiver of sovereign immunity, or alternatively, impliedly waived its
sovereign immunity. Def. Response to Default p. 3. The respondent argues that by providing
a default provision and remedies for disputes clause in the contract, the Court should maintain
jurisdiction, because the intent of the parties was for the Tribe to waive their immunity.
Respondent believes that by entering into a contract provision. that requires the choice of law
(Arizona) to be applied in the Pascua Yaqui court, (choice of forum) the Tribe impliedly
waived its immunity. The C & L case involved a contract where the Tribe expressly did not
waive its sovereign immunity, but the parties did agree to. arbitrate. This case does not
involve such an arbitration clause that impliedly waives the Tribe’s immunity from suit.

The court agrees with the movant that such contract provisions for types of claims
allowed, remedies on default, choice of law, and choice of forum, do not serve as a waiver of
the Tribe’s immunity, in light of the Tribe’s contract provision explicitly not waiving their

immunity from suit. When read in harmony with a similar contract provision found in all of
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the five contracts that read “This (contract or) Agreement, in no way waives any rights held
by Tribe (lessee) under the Constitution of the Pascua Yaqui Tribe, including but not limited
to, Article XXIV, Sovereign Immunity.” Lease No. 1793, 1844, 2022, 2023, 2163, PYT
Statement of Facts Par. 2-5, the terms were a clear assertion of the Tribe’s intent to not waive
its immunity, and such a express refention of sovereign immunity cannot be interpreted as a
waiver by the Tribe.

There is a strong presumption against waiver of tribal sovereign immunity.
Demontiney v. U.S., 255 F.3d 801, 812 (9Lh Cir. 2001) (citing Pan American Co. v. Sycuan
Band of Mission Indians, 884 F.2d 416, 419 (9™ Cir. 1985). Waivers are “interpreted liberally
in favor of the Tribe and restrictively against the claimant.” Maryland Casualty Co. v.
Citizens Nat. Bank of West Hollywood, 361 F.2d 517, 521 (1966). In all circumstances,
including contract actions, overwhelming legal precedent provides that the sovereign
immunity of an Indian nation may not be waived by implication, but the waiver must be
express. American Indian Agricultural Credit Union Consortium, Inc. v. Standing Rock
Tribe, 780 F2d 1374, 1378 (8" Cir. N.D. 1985). Courts generally will not infer a waiver from
contract terms, however detailed. Ramey Construction Co., Inc. v. Apache Tribe of Mescalero
Reservation, 673 F. 2d 315, 319 (10™ Cir. 1982).

The broad interpretation of tribal sovereign immunity can trace its origins to
“Congress’ desire to promote the ‘goal of Indian self-government, including its “overriding
goal” of encouraging tribal self-sufficiency and economic development,” Citizens Band of
Potawatomi Indian Tribe, 498 U.S. at 510 (quoting California v. Cabezon Band of Mission
Indians, 480 U.S. 202, 216 (1987) as well as to “Executive Branch policies, and judicial
opinions,” Prairie Band of Potawatomi Nation v. Wagnon, 476 F.3d 818, 824 n.9 (10™ Cir.
2007).

The Tribal Council has the power to enact ordinances subject to applicable federal law
and the Constitution to regulate activities including civil actions and gambling and gaming. It
may choose to waive its immunity when it negotiates contracts with entities or individuals
doing business with the Tribe. In this case it chose not to, and there has been no action by the
Tribe to waive its immunity from suit. Based on the Tribe’s sovereign immunity, the

plaintiff’s contract claim filed against the Tribe should be dismissed.
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While this result may strike some as unfair, the Court notes that the doctrine of
sovereign immunity has been in existence since the inception of the United States. The Court
further points out that the parties entered an arm’s length transaction to which both may have
negotiated that the Tribe make a limited waiver of its immunity as a condition of entering
their business relationship. In this case, as a party who may negotiate terms and conditions of
a contract, the plaintiffs were in as good a position as most to recognize and take action to
reduce the risks associated with doing business with a tribal sovereign.

IT IS ORDERED that the Tribe’s request to dismiss the complaint based on its
sovereign immunity shall be granted, for good cause shown.

SO ORDERED THIS 10" DAY OF JANUARY, 2011.

AN K A

Associate J udge, Pascua Yag® Tribal Court

«e: 01 1011/

_¥  Plaintiff i~ Defendant
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Miscellaneous documents. Not clear if they were intended to be exhibits
attached to briefs or if they were part of the trial court record.

Scanned.



January 15, 200§

John Jensen

Pascua Yaqui Tribe

7474 S. Camino De QOeste
Tucson, AZ 85757

Dear John:

f.fé*_:
D

esign

i 4

Modulars,

i

Inc.

As you requested, we have revised our quote to include financing options for the
modular buildings on lease. The 48-month renewal column is your new rate for a
straight lease with no buy down of the principal. The 48-month finance column is
for 48 equal payments with a $1 buyout after 48 months. The 4-year finance

column allows for 4 equal payments, the first of which is in advance.

______ Renewal Options, Finance Options, and Buyouts
48 Mo. 48 Mo. 4 Year Current
Original Tenant) | Current Rat Renewal Finance Fi e ___Buyout
Audit $ 1,595.00] |$ 1,355.75 | |$ 1,952.04 | |$23,735.00 | |$ 79,500.00
Procurement $ 1,695.00 |$ 1,440.75 ) |3 1896.00 | |$22,031.00||$ 76,926.00
IT $ 1,575.00 | |$ 1,338.75| |$ 1647.00 | |%$19,138.00 | |$ 66,715.00
—

Prosecutor $ 198500 |$ 1687.25 | ($ 241400 | |$28,048.00 | [$ 98,163.00
Enroliment 3 1,985.00 | |$ 168725 | ($ 2,414.00 | | $28,048.00 | |$ 98,163.00

Although the transaction will not be complete until all payments are made,
ownership transfers with the contract so service will not be provided during the
course of the finance lease. Finance leases will be "as is” without warranty.

Sincerely,

Knute nutson
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James E. Abraham
BARASSI, CURL & ABRAHAM, P.L.C.

485 South Main Avenue, Bldg 01
Tucson, Arizona 85701-2227 V10143
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Email: jimabraham@bcatriallaw.com
PCC No.: 0368 - State Bar No.: 006752
Attorney for Plaintiffs

IN THE PASCUA YAQUI TRIBAL COURT
PASCUA YAQUI INDIAN RESERVATION

TUCSON, ARIZONA

DESERT MODULARS INC, an Arizona

corporation; LLC CAPITALLLC. a No. CU—0-(2-3
corporation,
COMPLAINT
Plaintiffs,
(Breach of Contract)
V.
Assigned to:
PASCUA YAQUI TRIBE
Defendant.

Plaintiffs, through counsel, complain of Defendant, and alleges as follows:
STATEMENT OF CLAIM
1. Plaintiff Desert Modular, Inc. is a corporation authorized to conduct and transact its
business of leasing modular offices in the State of Arizona. Plaintiff LLC Capital. LLC is a
corporation authorized to conduct and transact its business of leasing modular offices in the State
of Arizona.

2. The Pascua Yaqui Tribe, hereinafter referred to as “the Tribe”, is a federally recognized Indian
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Tribe organized and existing under Divine Guidance. per the Preamble to the Constitution of the
Pascua Yaqui Tribe, and the Tribe is also organized and existing pursuant to the Indian
Reorganization Act of June 18, 1934 (48 Stat. 984) as amended.

3. The Pascua Yaqui Tribal Court has Jurisdiction over this action pursuant to Article [ -
Jurisdiction, of the Constitution of the Pascua Yaqui Tribe, pursuant to the Pascua Yaqui Tribal
Civil Code, Chapter 1, Section 10, Subject Matter Jurisdiction in General ( 5 PYTC Sec. 1-1 0)
and Section 20, Subject Matter Jurisdiction, Specific Actions, (5 PYTC Sec. 1-20).

Specifically, under Section 20 (A), the Tribal Court shall have subject matter jurisdiction
over all real and personal property located on the Reservation to determine the application of
such property to the satisfaction of a claim relating to the property.

Pursuant to the Pascua Yaqui Civil Code, Section 20(B) the Tribal Court shall have
subject matter jurisdiction over all civil causes of action, regardless of whether the parties arc
Indian or non-Indian.

Under Section 30, Title 3, of the Pascua Yaqui Tribal Code, Part 1, Chapter 1-1, Section
30(B)(6) and (8) and (9) and (10) the Tribal Court has Jurisdiction over the parties to this action
since the parties entered into contracts for the lease of property, and the performance of the lease
(the delivery and use of the subject property under the leases) occurred within the confines of the
Pascua Yaqui Reservation in Tucson, Arizona,

4. Plaintiff Desert Modular, Inc. and the Tribe entered into the five written contracts, each
called a “lease agreement™, where under Plaintiff Desert Modular, Inc. provided and installed
modular offices on the Pascua Yaqui Reservation, for the use of the employees of the Tribe in
the administration of the Tribe’s government and business, and the Tribe made money payments
(lease payments) to the Plaintiffs Desert Modular, Inc. and also to LLC Capital. LLC, which was

2
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an assignee of Plaintiff Desert Modular, Inc. under two of the five leases, as stated below.

The following five written contracts were entered into between Plaintiff Desert Modular,

Inc. and the Tribe in the form of lease agreements:

1. Lease Agreement No. 1793, dated December 1, 1999, between the Pascua
Yaqui Tribe and Desert Modular, Inc., for the lease of a 42’ by 66° modular office
which was located at 7774 S. Camino de Ocste, (now being used as the
Procurement Office), and

2. Lease Agreement No. 1844, dated July 19, 2000, between the Pascua
Yaqui Tribe and Desert Modular, Inc., for the lease of a 36’ by 60° modular office
which was located at the site for the Information Technology modular location
(now being used as Adult Education), and

3. Lease Agreement No. 2022, dated November 7, 2000, between the Pascua
Yaqui Tribe and Desert Modular, Inc., for the lease of a 42 by 62° modular office
which was located at 4725 Calle Tetakusim, (the former Enrollment Office and
now is being used as the Attorney General’s office), and

4. Lease Agreement No. 2023, dated July 9, 2001, between the Pascua Yaqui
Tribe and Desert Modular, Inc., for the lease of a 40’ by 62’ modular office which
was located at 4725 Calle Tetakusim, (now is being used as the Prosecutor’s
office)

3 Lease Agreement No. 2163 (also known as lease No. 1582), dated July 9,
2001, between the Pascua Yaqui Tribe and Desert Modular, Inc., for the lease of a

40’ by 62" modular office (which was used for the Internal Audit office).

5. All rights and obligations of the Lessor under Lease Agreements 2022 and 2023 were

3
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assigned by Lessor Desert Modular, Inc. to LLC Capital. LLC on August 3, 2001.

®

6. Under each of the five written contracts described above, the Tribe, as the Lessee, after

the minimum term of the lease had been performed, enjoyed and possessed the contractual right

to give 30 days written notice of intent to terminate the lease. The termination of the lease would

e ——

be effective at the expiration of the 30 days from the date the Lessee mailed its intent to
terminate the lease.
7. The Defendant Tribe never sent any written notice of intent to terminate any of the
written contracts described above as the lease agreements.
8. Under each of the five written contract lease agreements described above, after the
expiration of the minimum term stated in the lease, if the lease had not been terminated, which
none were, then each lease was deemed to be a lease on a month-to-month basis at the one month
rate then in effect, with the same terms and conditions provided in the written contracts (in
cffect).
9. The first written contract described above, lease No. 1793, dated December 1, 1999
contained clauses which stated:
“18.  Access to Legal Counsel
This agreement is made and entered into voluntarily by Lessee and Lessor, free
and clear from any duress or influence on cither party by the other. Lessee and Lessor
warrant that each has read this Agreement in its entirety. Lessee and Lessor have been
advised fully and adequately by their respective legal counsel, of their own choice, as to
the character and legal effect of all terms and covenants contained in this Agreement.
Lessee and Lessor further warrant that each fully understands the nature and effect of said
terms and covenants prior to the exccution of the Agreement.
19.  Joint Responsibility For Composition
Lessee and Lessor are willing to and do now assume joint responsibility for the
form and composition of cach and all of the terms of this Agreement between Lessee and

Lessor. Lessee and Lessor further agree that this Agreement shall be interpreted as

4




Law Offices of

BARASSI, CURL & ABRAHAM, P.L.C.

485 SOUTH MAIN AVENUE, BLDG 01

TUCSON, ARIZONA 85701-2227
(520) 884-7777 « FAX NO. (520} 620-0921

(S

£ W

[S9]
38

]
W

10.
contracts, until 2009 when the Tribe stopped making money rent payments owed under the five
written contracts described herein. Plaintiffs requested that payments be made current, but the
Tribe refused.

11.
pursuant to the five written contracts described above constituted material breaches of contract

by the Tribe.

12

property, the five modular offices leased by the Plaintiffs to the Tribe, and parts thercof, for
public use by the Tribe without just compensation, which was done by the Tribe in violation of
the Constitution the Pascua Yaqui Tribe, Article I- Bill f Rights, Section 1.e.

13.
when rent payments are due and owed, which Lessee (Defendant Tribe) has failed to do under
each written contract lease agreement, then the Lessee (Defendant Tribe) is in default, and the
Lessors (Plaintiffs) have the right to recover from the Lessee (Defendant Tribe) the sums owed
for back rent, interest thereon until paid, the right to an order of repossession from the Tribal

Court for each modular office, and also an award for economic and monetary damages caused by

- )

though the Lessee and Lessor each participated equally in the composition of this
Agreement and each and every part thereof, both the Lessee and Lessor waiving any
applicable rule of law to the contrary.

20.  Knowledge of Financial Consequences

Lessce and Lessor have entered into this Agreement voluntarily and with full
knowledge of the financial consequences to their respective financial status. Lessee and
Lessor declare that each believes this Agreement to be fair, just and rcasonable, and each
signs this agreement freely and voluntarily.”

The parties performed their respective contractual obligations under the five written

The Tribe’s refusal and actual failure to make the rent payments owed to the Plaintiffs

The Tribe’s actions as described herein also constitute the taking of the Plaintiffs’ private

Under the terms of the five written contracts described herein, if Lessee fails to pay rent
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the default by the Tribe, including an award for the costs o femove and transport the five

(38

modular offices, as wel] as damages for incurring other Tepossession expenses, including charges
and fees for disconnection of utilities, and other reasonable expected expense related to the
repossession of the five modular offices.

Also, upon the Tribe’s default and breaches of the five contracts, as alleged herein, the
Plaintiffs are entitled under the five written contract lease agreements to recover from the Tribe
the Plaintiffs’ f_CfZ‘,SQ"?ME-EQQI&‘?X’_S,,f‘??jﬁ.f.l@_ﬁgll{!-E_Q_S,IE_Q_S_SQQ_&LQQ.._}_Yi_th,th@. bringing and
prosecution of this action.

WHEREFORE, Plaintiffs pray for judgment in their favor and against the Tribe which
contains the following awards and orders, and other requested relief:

1. For judgment in favor of Plaintiffs and against the Tribe in a sum representing the
unpaid and owing lease payments owed by the Tribe 1o the Plaintiffs from the due date under
cach lease through the month that the modular offices are actually removed, plus interest on
unpaid rent according to the terms of the contracts, until paid in full; and

2. For orders of repossession allowing the Plaintiffs to remove and take possession
of the five modular offices; and

3. For an award and Jjudgment in favor of the Plaintiffs and against the Tribe in 4
Sum representing the Ieasonable attorney’s fees and costs incurred by the Plaintiffs for the
bringing and prosecution of this action; and

4. For judgment or order granting such other and further damages and awards as are

|
|
|
| consistent with the evidence.
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IN THE PASCUA YAQUI TRIBAL COURT
IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

DESERT MODULARS, INC., an Case No. CV10-123

Arizona Corporation, LLC CAPITALS
LLC, a Corporation

Plaintiffs Answer

VS.
Pascua Yaqui Tribe

Defendant

COMES NOW the Pascua Yaqui Tribe (“Tribe™) and files this Answer to Plaintiffs’
DESERT MODULARS, INC. (“Desert™) and LLC CAPITAL LLC (“Capital”) Complaint filed
on June 23, 2010.

1. Plaintiffs alleged that cither dircctly (Desert), or as assignee (Capital), they have a lease
relationship with the Tribe (Complaint, Paragraph 4) for separate leases of five modular
structures of which the Plaintiffs are the lessors, and the Defendant is the lessee. Plaintiffs’
complaint does not attach copies of those alleged lcases, but instcad makes reference to them.
To assist the Court, the Tribe hereby attaches, as exhibits to this motion, copies of the leases in
question as they now exist in the Tribe’s Procurement Department records as follows:

Defendants Exhibit 1, Lease No. 1793.

Defendants Exhibit 2, Lease No. 1844.

Defendants Exhibit 3, Lease No. 2022.

Defendants Exhibit 4, Lease No. 2023.
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Defendants Exhibit 5, Lease No. 2163.

Notes on Exhibits:

a. With regard to the Tribe’s Exhibits 1 and 2, the Tribe believes they originally
had attachments similar to Pages 3-5 of Exhibit 3.

b. With regard to Tribe’s Exhibits 1, 2, 3, the Tribe’s copies of cach such lease are
only of the front side of those leases. The Tribe alleges, upon information and
belief, that the document attached as page 2 of cach those Exhibits is identical to
the original of those leases.

c. With regard to Pages 4 and 5 of Exhibit 3, the Tribe’s copy of these lwo pages
does not have a signature by either of the Plaintiffs. The Tribe is without
knowledge or belief as to whether this exhibit was cver signed by Plaintiflf DMI.

d. With regard to Paragraph 14 on Page 5 of Exhibit 3, the Tribe could not locate
the attached “paragraphs” referenced therein. However, the Tribe alleges, upon
information and belief, that those “attached paragraphs” are identical to Page 2
of Exhibit 4.

e With regard to Exhibits 4 and 5, the Tribe alleges, upon information and belief,
that there is a reverse side of Page 1 of each of those Exhibits, but is not sure
whether that is the same as the page that the Tribe has attached as Page 2 to
Exhibits 1,2, and 3.

f. The Court should be aware that it is possible the Tribe could discover other
copies of the leases in other rccords, but has made a diligent search of its
records.

2, The Tribe admits the lease relationships alleged by Plaintiffs with regard to leases 1793,
1844, 2022, 2023, and 2163, subject to applicable law and the terms and conditions of the
lcases themselves.

3 The Tribe denies the allegations of Paragraph 3 of the Complaint that the Pascua Yaqui
Tribal Court has jurisdiction over the Pascua Yaqui Tribe under the Pascua Yaqui Tribal Code,

or any other law purporting to confer jurisdiction over the Tribe in the Tribal Court, without
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compliance with Article XXIV of the Pascua Yaqui Constitution.
4. The Tribe is without information and belief to affirm or deny the allegations of
Paragraph 9 of the Complaint, and on that basis, denies the allegations therein.
5 The allegations of Paragraph 11 of the Complaint contain conclusions of law that can
only be determined by the Court and, on that basis, the Tribe denies the allegations therein.
6. The Tribe denies the allegations of Paragraph 12 of the Complaint.
7. The Tribe denies the allegations commencing at Line 6 of Page 6 (Paragraph 13) that
“upon the Tribe’s default” Plaintiff’s are entitled to monetary damages against the Tribe.
8. First Affirmative Defense. Sovereign Immunity. Under  applicable
Jaw, no Court has subject matter jurisdiction over an Indian tribe unless there is an applicable
federal statute that confers that jurisdiction, or the tribe itself has specifically consented in
writing, in accordance with its laws, that a Court will have jurisdiction over the Tribe. No such
consent exists with regard to any of the leases that are the subject of this action. Therefore the
Court docs not have subject matter jurisdiction over the Pascua Yaqui Tribe in this action, and
the matter must be dismissed.
9. Second Affirmative Defense. Unconscionable Contract.  Each of the leases
that Plaintiffs allege exist between the Plaintiffs and the Defendant is unconscionable, and
therefore should not be enforced by the Court.
10. Third Affirmative Defense. Payment. If, and only if, the
Court finds it has jurisdiction over the Tribe, which is disputed by the Tribe, the Tribe
affirmatively alleges that the Tribe has already paid “just compensation” to the Plaintiffs for
their interests in the modular structures that are the subject of this lawsuit and the leases listed
above.

Wherefore, the Defendant prays as follows:

1. That the complaint, in its entirety, be dismissed, based upon the provisions of
Article XXIV of the Constitution of the Pascua Yaqui Tribe that the Tribe is “immune from
suit” unless the conditions of waiver of that immunity contained thercin are proven to have

been met.
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Z That the complaint, in its entirety, be dismissed for failure of the Plaintiffs to
prove losses.

3 That the portion of the complaint alleging a taking under Article 1, Section 1.e.
of the Constitution of the Pascua Yaqui Tribe be dismissed upon showing by the Defendant that
the Defendant has, in fact, paid just compensation for the property in question.

4. For such other and further relief as the Court deems appropriate in the

circumstances.

Respectfully submitted this, the 22" day of July, 2010. ‘ g
'/ i

Robert Gillon
Office of the Attorney General
Pascua Yaqui Tribe

ORIGINAL of the foregoing filed with
the Court and a COPY served via regular
U.S. Mail on the following on this the
22nd day of July, 2010:

James E. Abraham, Esq.

BARRASSI, CURL & ABRAHAM, P.L.C.
485 South Main Avenue, Bldg. 01

Tucson, AZ 85701-2227
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Attorney for Plaintiffs

IN THE PASCUA YAQUI TRIBAL COURT
PASCUA YAQUI INDIAN RESERVATION
TUCSON, ARIZONA
DESERT MODULARS INC, an Arizona

corporation; LLC CAPITAL, LLC, a No. CV-10-123
corporation,

Plaintiffs, PLAINTIFFS’ MOTION TO RECONSIDER
ORDER OF JANUARY 10, 2011 AND
\A FOR NEW TRIAL
PASCUA YAQUI TRIBE, Assigned to Hon. Melvin Stoof:

Defendant.

Plaintiffs respectively move this Court pursuant to Rule 21, 3 PYT R.Civ.P., to
reconsider its Order Granting Motion to Dismiss entered January 10, 2011 and to grant Plaintiffs
a new trial for the reasons stated in the following Memorandum.

Dated this ’L“’ %\day of ’ﬁuyu_kar_ﬁ 2011.

BARASSI, CU&L & ABRAHAM, P.L.C.

f James E. AbrMam
Attorneys for Plaintiffs
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MEMORANDUM
The Court’s order granting the Pascua Yaqui Tribe’s motion to dismiss found that the
Tribe did not waive its sovereign immunity so as to allow this action to proceed. Plaintiffs
respectfully submit that the Court has misread the contract language at issue, and has erred in
application of the law.
The Order takes the position that a waiver of sovereign immunity must be explicit, and

that this standard can only be met by the words “waive” and “immunity.” This is not required by

\the law. In C&L Enterprises, Inc. v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532

US. 411, 149 L.Ed.2d 623, 121 5.Ct. 1589 (2001) the Supreme Court found a waiver without
specific language. A contract need not use the terms “waive” or ‘immunity” to be an cffective
waiver of sovereign immunity where the contract provides a specific remedy inconsistent with
immunity. C&L Enterprises found a waiver of immunity with “requisite clarity” in an arbitration
clause which submitted disputes to arbitration subject to AAA rules, where those rules provided
for judicial enforcement. See also Sokaogon Gaming Enterprise Corporation v. Tushie-
Monigomery Assoc. Inc., 86 F.3d 656 (7" Cir. 1996) , which stated:

The waiver in this case is implicit rather than explicit only if a waiver of sovereign

immunity, to be deemed explicit, must use the words “soverei gn immunity.” No case

has ever held that.” Id. at 660.
Writing for the 7" Circuit in Sokaogon Gaming Enterprises, Judge Posner found an explicit
waiver in an arbitration clause which provided for Judicial enforcement, without reference to
external arbitration rules.

As in Sokaogon Gaming, the contracts at issue here provided for a judicial remedy. In the

remedies section of the leases, language inserted by the Tribe to replace standard text in Desert

Modulars’ pre-printed forms, explicitly gave the Plaintiff Lessors the following rights upon
2
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default:

Il the Lessee fails to pay rent ... the Lessee shall be in default and the Lessor may
terminate the Lease and demand the cquipment be returned by the Lessee. Lessor may
take repossession of the equipment [upon] default only pursuant to an order of
possession granted by the Pascua Yagui Tribal Court. ... If the Lessee defaults, in
addition to rentals, damages, repossession expenses, and other applicable charges, the
Lessor shall be entitles [sic] to recover from Lessee all legal fees and court costs
incurred as result of the Lessee’s default. [See paragraph 11 of the accepted lease
form.]

This text clearly provides that Lessor may seek an order of possession in the Tribal Court. rclicf

that the Plaintiffs here are secking. In addition, the last sentence says that Plaintiffs, upon the

Tribe’s default, can recover their legal fees and court costs among other damages. These
remedies, upon which Plaintiffs relied, are meaningless unless construed as waivers of immunity
within the narrow parameters of the contracts.
The Tribe’s standard purchase order terms and conditions inserted a forum clause into the
lease contracts stating:
The vendor agrees to the jurisdiction of the Courts of the Pascua Yaqui Tribe and
under the laws of the Pascua Yaqui Tribe in resolving any disputes concerning this
Purchase Order. (Emphasis added.)
This compels the present action be brought in this very court; it clearly says any disputes under
the contract are within the jurisdiction of this Court. Plaintiffs accepted this provision with the
understanding it would be given effect. The Order suggests that Plaintiffs could have negotiated
a waiver of immunity. See Order page 6. However, that comment misses the point that, by
dismissing their claim, the Court has deprived Plaintiffs of the bargain they made to limit the
extent of the Tribe’s sovereign immunity,
It is obvious that this contract language gives Plaintiffs a judicial remedy. By providing a
judicial remedy, the leases meet the Supreme Court’s criterion of “requisite clarity” for a waiver.

3
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Otherwise, this contract language is meaningless, and a deceptive manipulation of the Lessor.’

Furthermore, this judicial relief is consistent with the Tribe’s other language reserving its
immunity from suit. This is not a suit in state or federal court unfamiliar with or hostile to the
Tribe, nor is it a suit for any relief beyond that which the Tribe agreed to. The contract provides
a limited waiver, and directs the Lessor to seek in this Court precisely the relief Plaintiffs are
asking for.

As a matter of policy, depriving Plaintiffs of a remedy they bargained for does not serve

the interests of the Pascua Yaqui Tribe. Ifa party dealing with the Tribe knows the Tribe can

avoid any responsibility for its contracts, fewer bidders will be interested and those who remain
will require higher prices than the Tribe could otherwise negotiate. As Judge Posner commented
in Sokaogon, “the harder it is for a tribe to waive its soverei gn immunity the harder it is for it to
make advantageous business transactions.” Id. at 660.

The Court also erred in failing to address Plaintiffs’ takings argument. The Order
contravenes the Pascua Yaqui Constitution, Article I, Section 1(e), and the Indian Civil Rights
Act, 25 USC Section 1303(2), in that it sanctions a taking of private property without just
compensation.” Without any way of compelling the Tribe to pay just compensation, the Tribe’s
refusal to return possession of the buildings to Plaintiffs amounts to conversion or even theft.
Nothing in the Constitutions of the Tribe or the United States, or the ICRA, or Supreme Court

Jurisprudence including Santa Clara Pueblo v. Martinez gives the Tribe sanction to commit torts

! Knute Knutson, President of DMI, testified at his deposition December 30, 2010 that he
understood the Tribe’s reservation of sovereign immunity was in the context of “Clause 11 as to
my remedy.”

* There is no question that the modular buildings at issue are being put to public use.

4
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or crimes or other constitutional violations without consequence. Sania Clara Pueblo merely
held that the ICRA did not provide Jurisdiction to the Federal Courts. In cannot be read as
barring this action by a non-member seeking redress in the Tribe’s own court system.

For the foregoing reasons, Plaintiffs respectfully request that the Court reconsider its
Order, deny the motion to dismiss and set this matter for trial on the merits.

W
Dated this ¢ day of_;/J\cw\ Vi V(\}/ . 2011.

BARASSI, CURL & ABRAHAM, P.L.C.

Ol

[dames E. Abraham
Attorneys for Plaintiffs

ORIGINAL AND 1 of the foregoing filed with |

the Court and a COPY served vta—hand—deh-vefy
the following on this the L& day of )g& M}_/ 2011:

Robert Gillon, Esq.

Office of the Attorney General, Pascua Yaqui Tribe
4725 W. Calle Tetakusim

Tucson, AZ 85757

Attorneys for Defendant Pascua Yaqui Tribe

Luis A. Ochoa

Jeremy A. Lite

QUARLES & BRADY, LLP

One South Church Avenue

Tucson, AZ 85701-1621

Co-Counsel for Defendants Pascua Yaqui Tribe
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Rarassi, Curl & Abraham,

FEB 02 201t
IN THE PASCUA YAQUI TRIBAL COURT

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

DESERT MODULARS, INC, An Arizona ) Case No. CV-08-027
corporation; LLC CAPITALLLC, a )
corporation, )

Plaintiffs, ) ORDER DENYING MOTION
vSs. ) FOR RECONSIDERATION
PASCUA YAQUI TRIBE, )

Defendant. )

)

On January 20, 2011, the plaintiffs filed a motion to reconsider the court’s final order
of January 10, 2011. 3 PYT R.Civ.P. Rule 21(A), Proceedings after Judgment. On January
31, 2011, the Defendant filed its response to the motion.

The plaintiffs have failed to provide proof sufficient under Civil Procedure Rule 21
that the judgment was reached based on fraud or mistake of law, or that there was newly
discovered evidence which probably would have affected the outcome of the case and which
could not with reasonable effort have been discovered in time for the hearing of the case. The
plaintiff also failed to show that the Court had proper personal and subject matter jurisdiction,
based on the defendant’s sovereign immunity. The Court has already determined that it does
not have personal and subject matter jurisdiction over the contract giving rise to this case,
based on the Tribe’s sovereign immunity.

The court should deny the motion to reconsider its judgment, and the January 20, 2011
ruling should remain in effect, because the plaintiffs have failed to show that the judgment

. was reached as a matter of fraud or mistake, that there is no newly discovered evidence, and

the plaintiffs have failed to show the court has jurisdiction when the Tribe expressly retained
their sovereign immunity when it entered into the four leases in this case.

IT IS ORDERED that plaintiff’s motion to reconsider shall be denied, for lack of
evidence that meets the requirements of the statute, pursuant to the civil code provisions

related to proceedings after judgment. 3 PYT R.Civ.P. Rule 21(A).

SO ORDERED THIS 31* DAY OF JANUARY, 2011.

ol KT
Associate Judge, Pascua Yaquifribal Court
Date sgg'j ot /[g
cc‘z Plaintiff _+~ Defendant

Clerk
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Office of the Attorney General, Pascua Yaqui Tribe 10 !
4725 W. Calle Tetakusim
Tucson, Anzona 85757, Telephone 520-883-5106
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Interim Attorney General /
State Bar No. 023866

Robert Gillon

Assistant Attorney General

State Bar No. 022169

Kimberly Van Amburg

Assistant Attorney General
State Bar No. 022736

IN THE PASCUA YAQUI TRIBAL COURT
IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

DESERT MODULARS, INC.,an  § Case No. CV10-123

Arizona Corporation, LLC CAPITALS
LLC, a Corporation §
§ Defendant’s Reply to Plaintiff’s
Plaintiff § Response to Motion to Dismiss
§
VS. §
Pascua Yaqui Tribe g
Defendant §
§

COMES NOW the Pascua Yaqui Tribe (“Tribe”) and files this Reply to Plaintiff’s

Response to Defendant’s Motion to Dismiss.
L INTRODUCTION AND SUMMARY OF REPLY

Plaintiff recognizes that any waiver of a Tribe’s sovereign immunity must be “clear,”
but argues that the Tribe impliedly waived its sovereign immunity in the leases at issue (the
“Leases™):' (a) by referring to the resolution of disputes in Tribal court and the recovery of
attorneys’ fees in Tribal court; and (b) on the basis that, by disputing what is owed under the
leases, the Tribe has “taken private property of the Plaintiff without just compensation.” See
Plaintiff’'s Response at pp. 3-4. Plaintiff is wrong. The reference to Tribal court and the
recovery of attorneys’ fees, together with the clear statements in the leases that the Tribe does
not waive its sovereign immunity, do not constitute a waiver of the Tribe's sovereign immunity.

In addition, therc has been no taking of Plaintiff’s property without just compensation. The

' Copies of the Leases are attached to the Tribe’s answer.

1
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Tribe respectfully requests that the Court dismiss Plaintiff's Complaint in its entirety.
IL ARGUMENTS AND AUTHORITIES

A. Plaintiff’s Reliance on C & L Enterprises is Misplaced.

Plaintiff argues that statements in the leases that refer to Tribal court jurisdiction
constitute an implied waiver of the Tribe’s sovereign immunity. In support of that argument,

Plaintiff relies on C & L Enterprises, Inc. v. Citizen Band of Potawatomi Indian Tribe of

Oklahoma, 532 U.S. 411 (2001). However, C & L Enterprises is not controlling, as the

underlying facts and the contractual terms in this case are materially different from those in C &

L Enterprises.

The C & L Enterprises case involved the impact of an arbitration agreement on a tribe’s

assertion of sovereign immunity. Id. at 414, The contract at issue was a standard form
construction contract signed by the parties to govern the installation of a foam roof on an off-
reservation building, the First Oklahoma Bank, in Shawnee, Oklahoma. Id. (emphasis added).
The building and land were owned by the Citizen Potawatomi Nation, but the building and the
land on which it was built were off-reservation, non-trust property. Id. The contract at issue

contained the following arbitration clause:

All claims or disputes between the Contractor [C & L] and the Owner [the
Citizen Potawatomi Nation] arising out of or relating to the Contract, or breach
thereof, shall be decided by arbitration in accordance with the Construction
[IIndustry Arbitration Rules of the American Arbitration Association currently
in effect unless the parties mutually agree otherwise . . . The award rendered by
the arbitrator or arbitrators shall be final, and judgment may be entered upon it in
accordance with applicable law in any court having jurisdiction hereof.

Id. at 415. The American Arbitration Rules to which this clause refers provide: “Parties to these
rules shall be deemed to have consented that judgment upon the arbitration award may be
entered in any federal or state court having jurisdiction thereof” Id. (citing American
Arbitration Association, Construction Industry Dispute Resolution Procedures, R-48(c) (Sept.

1, 2000)). The arbitration clause in C & L Enterprises, read together with the applicable

American Arbitration Association Rule, makes it clear that the Citizen Potawatomi Nation was

consenting to the jurisdiction of “any court” when it signed the agreement. Importantly, there
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i |lwas no statement in the contract at issue in the C & L Enterprises case to the effect that the

(S8

Tribe did not agree to waive its sovereign immunity. Under these circumstances, the Supreme
3 || Court held that the Nation “clearly consented to arbitration and to the enforcement of arbitral

4 || awards in Oklahoma state court.” Id. at 423. The Supreme Court in C & L Enterprises discussed

5 {|(and did not overrule) an ecarlier Supreme Court case, Kiowa Tribe of Oklahoma v.

6 || Manufacturing Technologies, Inc., 523 U.S. 751 (1998). In Kiowa, the tribe at issue signed a

7 || promissory note agreeing to pay the seller $285,000 plus interest. The note provided: “Nothing
8 || in this Note subjects or limits the sovereign rights of the Kiowa Tribe of Oklahoma.” Id. at 753~
9 || 54. Id. at 754. The Supreme Court in Kiowa held that there had not been a waiver of the Kiowa

10 || Tribe’s sovereign immunity. Because the Supreme Court did not overturn Kiowa in C & L

11 || Enterprises, a waiver of sovereign immunity in this case should not be found unless the alleged

12 |l consent to suit is as clear as the waiver in C & L Enterprises.

13 In the instant case, the facts are distinguishable from those in C & L Enterprises in that

14 ||the property at issue in this case is located on the reservation and is used for governmental
15 || purposes (rather than off reservation and for commercial use, which was the case in C & L
16 || Enterpriscs). In addition, the contractual provisions at issue are significantly different than those

17 |lin C & L Enterprises in that the Tribe in this case did not in any way consent to be sued for

18 || damages, and in fact some of the Leases specifically state that the Tribe is not waiving its

19 || sovereign immunity.

20 Lease Agreement No. 1793 does not contain an express waiver of sovereign immunity.
21 || 1t does provide for the application of Arizona law (see paragraph 15) but it does not include an

o
[§9]

arbitration or a consent to jurisdiction provision. The Tribe believes, but would need to conduct
23 || discovery in order to determine, that a “Conditions of Lease” document may exist with respect
24 ||to Lease No. 1793 that provides in relevant part that if the Tribe defaults under the Lease, the
25 || Lessor may terminate the Lease and demand the equipment back “pursuant to an order of
26 || possession granted by the Pascua Yaqui Tribal Court.” If such a document exists, the Tribe
27 || does not believe that this would constitute a waiver of sovereign immunity for any suit. Instead,

28 ||if the Tribe is able to confirm that the Conditions of Lease document exists, and the Court
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determines that this language constitutes a limited waiver, it is clear that the waiver would be
for the limited purpose of suing for an “order of possession” and would not include a waiver of

sovereign immunity to consent to a suit for monetary damages.

Lease Agreement No. 1844 does not contain an express waiver of sovereign immunity.
It does provide for the application of Arizona law (see paragraph 15) but it does not include an
arbitration or a consent to jurisdiction provision. The Tribe believes, but would need to conduct
discovery in order to determine, that a “Conditions of Lease” document may exist with respect
to Lease No. 1844 that provides in relevant part that if the Tribe defaults under the Lease, the
Lessor may terminatc the Lease and demand the equipment back *“‘pursuant to an order of
possession granted by the Pascua Yaqui Tribal Court.” If such a document exists, the Tribe
does not believe that this would constitute a waiver of sovereign immunity for any suit. Instead,
if the Tribe is able to confirm that the Conditions of Lease document exists, and the Court
determines that this language constitutes a limited waiver, it is clear that the waiver would be
for the limited purpose of suing for an “order of possession” and would not include a waiver of
sovereign immunity to consent to a suit for monetary damages.

Lease Agreement No. 2022 does not contain an express waiver of sovereign immunity.

It does provide for the application of Arizona law (see paragraph 15) but it does not include an
arbitration or a consent to jurisdiction provision. Paragraph 11 of the Conditions of Lease
Agreement for Lease No. 2022 provides in relevant part that if the Tribe defaults under the
Lease, the Lessor may terminate the Lease and demand the equipment back “pursuant to an
order of possession granted by the Pascua Yaqui Tribal Court.” The Tribe does not believe that
this constitutes a waiver of sovereign immunity for any suit. However, in the event the Court
determines there has been a limited waiver, it is clear that the waiver would be for the limited
purpose of suing for an “order of possession” and would not include a waiver of sovereign
immunity to consent to a suit for monetary damages.

Lease Agreement No. 2023 contains the following language: “The vendor agrees to the

jurisdiction of the Courts of the Pascua Yaqui Tribe and under the laws of the Pascua Yaqui

Tribe in resolving any disputes concerning this Purchase Order. This contract or agreement in
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no way wali]ves any rights held by the PYT under the constitution of the Pascua Yaqui Tribe of
Arizona, including, but not limited to, Sovereign Immunity.” This language indicates that
Plaintiff consented to suit in Tribal court, but the Tribe did not. See Lease No. 2023 Additional
Terms and Conditions. The Tribe did not waive its sovereign immunity.

Lease Agreement No. 2163 provides that Plaintiff is entitled to recover from the Tribe

“all legal fees and court costs incurred as a result of Lessee’s default,” but it also clearly states
that “[t]his Lease in no way waives any rights held by the Tribe under the Constitution of the
Pascua Yaqui Tribe of Arizona, including, but not limited to Article XXIV — Sovereign
Immunity. Sce Lease Agreement Special Conditions, paragraphs 11 and 13. The Tribe clearly
and unequivocally stated that it was not waiving its sovereign immunity.

In this case, both the factual background and the contractual provisions at issue are

materially different from those in C & L Enterprises. In this case, the Tribe did not clearly and

unequivocally consent to a suit for damages or waive its sovereign immunity, and as set forth
above, in two of the Leases it explicitly stated that it was not waiving its sovereign immunity.
Because the Tribe neither expressly nor impliedly waived its sovereign immunity in the Leases,
its Motion to Dismiss based upon the Tribe’s sovereign immunity should be granted. See
Kiowa, 523 U.S. at 754-760.
B. There has not Been a Taking of Plaintiff’s Property Without Just Compensation.
Plaintiff alleges that Article I, Section 1(e) of the Pascua Yaqui Tribe’s Constitution
gives to them the right to assert a cause of action for inverse condemnation based upon their
allegation that the Tribe has deprived them of the leased property.

1. A Breach of Contract Does not Constitute a Taking.

Case law construing the United States takings clause establishes that when the alleged
taking is based upon a contract right, the plaintiff has a contract action rather than a takings

claim. See Castle v. United States, 301 F.3d 1328, 1342 (Fed. Cir. 2002); Consumers Energy

Co. v. United States, 84 Fed. Cl. 152, 156 (Ct. Cl. 2008) (failure of government to perform

standard contract for disposal of spent nuclear fuel did not effect a taking of utility’s vested

contract rights); Buse Timber & Sales, Inc. v. United States, 45 Fed. Cl. 258, 263 (Ct. C1. 1999)
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(Court held that purchaser’s allegation that the government indefinitely suspended timber
purchase contract, in violation of contract, failed to state a takings claim, noting that the
question was “a contracts law question rather than a constitutional question.”).'

In addition, the cases relied upon by Plaintiff in support of its takings claim do not

support that claim. Importantly, Juda v. United States, 6 CI. Ct. 441 (1984), involved the United

States Constitution, which does not contain a provision similar to that found in Article XXIV of
the Tribe’s Constitution. That provision specifically states that the Pascua Yaqui Tribe, and all
of its officers and employees while acting in the course and scope of their employment by the
Tribe, “...shall be immune from suit, unless the tribal council enacts an ordinance expressly
consenting to suit.” No similar provision appears in the U.S. Constitution. Thus, while the
Tribe’s Constitution gives a right to *“just compensation,” it also provides that in order for the
Tribe to be sued for that just compensation, the Tribal Council must pass an ordinance to that

effect. No such ordinance has been passed in this case. Plaintiff also relies on Texas Parks and

Wildlife Department, Appellant v. W.M. Callaway, Jr., 971 S.W.2d 145 (1998). to support the

proposition that the “just compensation™ provision of the Pascua Yaqui Constitution requires
that Plaintiff have a cause of action against the Defendant for its alleged inverse condemnation
of the modular structures that are the subject matter of this action. As with the United States
Constitution, the Texas Constitution does not specifically address the issue of sovereign
immunity.” So again this case is neither on point nor helpful.
Under these circumstances, Plaintiff has failed to state a claim that the Tribe’s actions
amount of a taking of personal property without just compensation.
III. CONCLUSION
For each of the reasons set forth herein and in the Tribe’s Motion to Dismiss, the Tribe

respectfully requests that the Court dismiss Plaintiff’s Complaint in its entirety on the basis that

" Although the issue addressed in this section involves the interpretation of the takings clause in the
Tribe’s Constitution rather than the United States Constitution, this Court may look to state or federal

case law for guidance to the extent such case law does not conflict with laws or policies of the Tribe. 3
PYTC § 1-30(D).

? The Texas Constitution is lengthy. In lieu of submitting a copy, the following link is submitted which
will access that Constitution: http://www statutes. legis.state.tx.us/LinksF AQ.aspx
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the Tribe has not waived its sovereign immunity with respect to the claims Plaintiff asserted in
its Complaint, and thus the Court lacks subject matter over Plaintiff's claims in this case. In the
alternative, the Tribe respectfully requests that the Court issue an order: (a) dismissing
Plaintiff’s claims with respect to Lease Nos. 2023 and 2163 in their entirety; (b) dismissing
Plaintiff’s takings claims with respect to Lease Nos, 1793, 1844, and 2022 in their entirety; and
(c) providing that any discovery the Tribe conducts with respect to the contract terms governing
Lease Nos. 1793, 1844, and 2022, shall not be construed as a consent to the Tribal Court’s
jurisdiction and that discovery at this time should be limited to the issue of Tribe’s sovereign
immunity with respect to claims made pursuant to those Leases.
Respectfully submitted this the 10th day of Scptember, 2010.
((ax oG
Kimfberly Van Amburgl'

Office of the Attorney General
Pascua Yaqui Tribe

ORIGINAL of the foregoing filed with
the Court and a COPY served via regular
U.S. Mail on the following on this the
10th day of September, 2010:

James E. Abraham, Esq.

BARRASSI, CURL & ABRAHAM, P.L.C.
485 South Main Avenue, Bldg. 01

Tucson, AZ 85701-2227
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Office of the Attorney General, Pascua Yaqui Tribe
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R. Rolando Flores

Interim Attorney General o W
State Bar No. 023866

Robert Gillon

Assistant Attorney General

State Bar No. 022169

Kimberly Van Amburg

Assistant Attorney General

State Bar No. 022736

IN THE PASCUA YAQUI TRIBAL COURT
IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

DESERT MODULARS, INC.,an  § Case No. CV10-123

Arizona Corporation, LLC CAPITAL§
LLC, a Corporation §
3
Plaintiffs N Respondent’s Motion to Dismiss
é %Lack Of Subject Matter Jurisdiction -
Vs. y overeign Immunity)
Pascua Yaqui Tribe §
Defendant N
R

COMES NOW the Pascua Yaqui Tribe (“Tribe”) and files this Motion to Dismiss and,
for the reasons set forth herein, requests that the Court dismiss Plaintiffs’ DESERT
MODULARS, INC. (“Desert”) and LLC CAPITAL LLC (“Capital”) Complaint in its entirety.

MOTION TO DISMISS

A. Introduction and Summary of the Argument.

Plaintiffs alleged that either directly (Desert), or as assignee (Capital), they have a lease
relationship with the Pascua Yaqui Tribe (Complaint, Paragraph 4) for separate leases of five
modular structures of which the Plaintiffs are the lessors, and the Defendant is the lessee.
Plaintiffs’ complaint does not attach copics of those alleged leases, but instead makes reference
to them.

To assist the Court, the Defendant hereby attaches, as exhibits to this motion, true and
correct copies of the leases in question as they now exist in Decfendant’s Procurement

Department records as follows:
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Defendants Exhibit 1, Lease No. 1793,

Defendants Exhibit 2, Lease No. 1844.

Defendants Exhibit 3, Lease No. 2022.

Defendants Exhibit 4, Lease No. 2023.

Defendants Exhibit 3, Lease No. 2163.

Notes on Exhibits:

a.

With regard to the Tribe’s Exhibits 1 and 2, the Tribe believes they originally
had attachments similar to Pages 3-5 of Exhibit 3.

With regard to Tribe’s Exhibits 1, 2, 3, the Tribe's copies of each such lease are
only of the front side of those leases. The Tribe alleges, upon information and
belief, that the document attached as page 2 of each those Exhibits is identical to
the original of those leases.

With regard to Pages 4 and 5 of Exhibit 3, the Tribe’s copy of these two pages
does not have a signature by either of the Plaintiffs. The Tribe is without
knowledge or belief as to whether this exhibit was ever signed by Plainti(f DMI.

With regard to Paragraph 14 on Page 5 of Exhibit 3, the Tribe could not locate
the attached “paragraphs” referenced therein. However, the Tribe alleges, upon
information and belief, that those “attached paragraphs” are identical to Page 2
of Exhibit 4.

With regard to Exhibits 4 and 5, the Tribe alleges, upon information and belief,
that there is a reverse side of Page 1 of each of those exhibits, but is not sure
whether that is the same as the page that the Tribe has attached as Page 2 to
Exhibits 1, 2, and 3.

The Court should be aware that it is possible the Tribe could discover other
copies of the leases in other records, but has made a diligent search of its

records.

The Defendant admits this relationship, subject to applicable law and the terms and

conditions of the leases themselves.
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By a review of the leases, the Court will see that with regard to the two leases for which
there is no attachment, the lease is silent as to whether the Defendant, a sovereign Indian tribe,
has waived its sovereign immunity.

By a review of the leases that do have attachments, the Court will see that each such
lease attachment specifically states that “This lease in no way waives any rights held by the
Tribe under the Constitution of the Pascua Yaqui Tribe of Arizona, including, but not limited to
Article XXIV-Sovereign Immunity.”

Under applicable law, no Court has subject matter jurisdiction over an Indian tribe
unless there is an applicable federal statute that confers that jurisdiction, or the tribe itself has
specifically consented in writing, in accordance with its laws, that a Court will have jurisdiction
over the Tribe. This type of specific consent is commonly referred to as a “Waiver of
Sovereign Immunity.” No such waiver exists with regard to any of the leases that arc the
subject of this action. Therefore the Court does not have subject matter over the Pascua Yaqui
Tribe in this action, and the matter must be dismissed. Put in the common vocabulary,
Plaintiffs’ claims against the Tribe are barred by the Tribe’s sovereign immunity.

B. Arguments and Authorities.

Plaintiffs’ Claims against the Tribe are Barred by Sovereign Immunity.

The status of Indian tribes in the scheme of governmental entities in the United States is
that tribes are, as stated by Chief Justice John Marshall, “domestic dependent nations” within
the United States. See Cherokee Nation v Georgia 30 U.S. (5 Pet.) 1, 16 (1831). In his work
entitled “American Indian Law in a Nutshell”’, Thompson West, 4™ (2004) at Pg. 75, Senior gt
Circuit Judge William C. Canby Jr. states that:

“Thus a tribe’s right to establish a court or levy a tax is not subject to attack on the

ground that Congress has not authorized the tribe to take these actions; the tribe is

sovereign and needs no authority from the federal government. /ron Crow v Oglala

Sioux Tribe, 231 F.2d 89 (8" Cir.1956); Merrion v Jicarella Apache Tribe, 455 U.S.

130, 149 (1982).” Underlining added.

Under Iron Crow, and numerous similar cases, Indian tribes are sovereigns, and can act
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as a sovereign, again subject to the jurisdiction of the United States.

As sovereigns, Indian tribes enjoy all the rights and privileges of a sovereign. Included
in those rights and privileges is the fact that Indian tribes, like other sovereigns, have the
common law immunity from suit traditionally enjoyed by other sovereign powers. Scc Santa
Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978).' Thus, an Indian tribe is subject to suit only
where Congress has authorized the suit or the tribe has waived its immunity. See Kiowa Tribe
of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751, 754 (1998); Frias v.
Yucupicio et al., Case No. CV-08-002, Order Granting Defendants’ Motion to Dismiss, at p. 3.

A tribe’s sovereign immunity extends to agencies of the tribe and tribal officials acling
within the scope of their authority. See Hardin v. White Mountain Apache Tribe, 779 F.2d 476,
479-80 (9th Cir. 1985).

Any waiver of immunity must be “unequivocally expressed, and may not be implied.”
Santa Clara Pueblo (1d) at 58."

Under the Constitution of the Pascua Yaqui Tribe, the Tribe has confirmed to itself its
sovereign powers, and has also stated a mechanism (the only mechanism) under which it may
be deemed to have waived its sovereignty. Specifically, Article XXIV of the Constitution of the
Pascua Yaqui Tribe provides that:

“The Pascua Yaqui Tribe and any person acting within the scope of his or her

capacity as an officer or employee of the Pascua Yaqui Tribe shall be immune

from suit, unless the tribal council enacts an ordinance expressly consenting to

suit.”

' Although the issues addressed herein are matters of Tribal law and sovereignty, this Court may look to
state or federal case law for guidance to the extent such case law does not conflict with laws or pulicies
of the Tribe. 5 PYTC § 1-30(D). Thus, the Tribe cites and relies on federal and state case law herein to
the extent such case law is helpful in analyzing the issues before the Court.

* Copy attached as Defendant’s Exhibit 6.

* Importantly, there is a strong presumption against finding a waiver of sovereign immunity. Sece
Demontiney v. United States, 255 F.3d 801, 812 (9th Cir. 2001) (citation omitted); Frias v. ucupicio et
al., Order Granting Defendants’ Motion to Dismiss, at p. 4. Waivers are “interpreted liberally in favor
of the Tribe, and restrictively against the claimant.” Frias v. ‘ucupicio et al., Order Granting
Defendants” Motion to Dismiss, at p. 4 (quoting Maryland Casualty Co. v. Citizens Nat. Bank of West
Hollywood, 361 F.2d 517, 521 (1966)).
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And, as relates to suits against an Indian tribe are concerned, the issue of whether there
has been a waiver of the tribe’s sovereignty is jurisdictional. This is clearly stated by this Court
in its Order of Dismissal in Frias v. Yucupicio, et.al., (1d.) at Pg. 2, L. 21.

“Sovereign Immunity is jurisdictional. It automatically raises the question about a tribal

court’s jurisdiction over the Tribe, its employees, and its entities. A claim of sovereign

immunity is a “jurisdictional prerequisite which may be asserted at any state of the
proceedings.” U.S. v. Sherwood, 312 U.S. 584, 586-587, (1941); Ramey Construction

Co. v. Apache Tribe of Mescalero Reservation, 673 G.2d 315, 318 (10th Cir. 1982);

California v. Quechan Tribe of Indians, 595 F.2d 1153, 1154n.1 (9" Cir., 1979).”

When a Tribe that has been sued raises the issue of lack of subject matter jurisdiction
due to the Tribe’s sovereign immunity, the only way for the Plaintiff to show the Court that the
Court has subject matter jurisdiction is to show either that jurisdiction has been bestowed upon
the Court by an act of Congress, or by the Tribe itself through a waiver of its sovereign
immunity. Kiowa Tribe v. Manufacturing Technologies, 523 U.S. 751 (1998).

In this case there is no act of Congress that would implicate the Plaintiffs’ claim or
constitute a forced waiver of the Tribe’s sovereign immunity through such act.

Therefore, for the Plaintiffs to defeat the Tribe's assertion of sovereign immunity
against this claim, the Plaintiffs must show a waiver of sovereign immunity by the Tribe itself
in the matter which is the subject of the Plaintiffs’ litigation. And, such a waiver may not be by
implication, but rather the waiver must be express. American Indian Agricultural Credit Union
Consortium, Inc. v. Standing Rock Tribe, 780 F.2d 1374, 1378 (8" Cir. N.D. 1985).

In this case, in Leases No. 2022, 2023, and 2163, not only is there no express waiver,
but instead the lease itself states expressly that it “in no way waives any rights held by the
Tribe...including, but not limited to Article XXIV — Sovereign Immunity.” So as to those three
leases, the leases themselves make clear that they do not constitute a waiver of the Tribe’s
sovereign immunity. As to those leases, there are no other known waivers of the Tribe’s
sovereign immunity, whether express or otherwise. And, as Section 13 of the Special

Conditions of Lease 2163 make clear, all changes to the Lease must be in writing. As to these
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three leases then, there is no question that the Tribe retained, and did not waive, its right to
assert its sovereign immunity in this matter.

In the case of Leases No. 1793 and 1844 the Tribe docs not now have evidence that
there was an attachment to those leases similar to the attachments to Leases No. 2022, 2023,
and 2163, although it believes there may have been similar attachments. However, Lease No.
2163 was a renewal of a previous lease of the same modular building. That previous lease was
Desert’s Lease No. 1582 of January 14, 1999. A copy of that lease is attached as Exhibit
hereto. While the copy of that lease now in the Tribe’s possession is not signed, there is an
attachment to that lease, entitled “Conditions of Leasc Agreement between the Pascua Yaqui
Tribe of Arizona an Desert Modulars, Inc.” That attachment is signed by Teresa Stovall of
Desert. Section 13 of that attachment reciles, in part, that *This agreement in no way waives
any rights held by the Tribe under the Constitution of the Pascua Yaqui Tribe of Arizona,
including, but not limited to, Article XXIV - Sovereign Immunity.”  Therefore, since
approximately January 19, 1999 at the latest, Desert had actual notice that the Tribe enjoyed
sovereign immunity, and was not waiving its sovereign immunity with regard to the leases
between Desert and the Tribe.

The law that is applicable with regard to each of the Desert/Capital leases is the same,
For there to be a waiver of the Tribe’s sovereign immunity regarding the claims surrounding
those leases, that waiver must have been express. A review of both those leases shows that
there is no waiver of sovereign immunity within the lease itself. And Plaintiff is not aware of
any waiver having becn given.

Finally, under Tribal law, for a waiver of sovereign immunity to be effective it must be
approved by the Tribal Council of the Pascua Yaqui Tribe enacting an ordinance to that effect,
Constitution, Article XXTV (Id.). That Constitution has been a matter of public record since its
approval by the U.S. Department of Interior, Bureau of Indian Affairs, on February 8, 1988. As
discussed above, the Plaintiffs have had actual knowledge of the existence of the Tribe’s
Constitutional provisions dealing with waivers of sovercign immunity by virtue of the fact that

these provisions have been specifically called out in the leases themselves. The Tribal Council

6
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of the Pascua Yaqui Tribe never passed any ordinance granting a waiver of sovereign immunity
in the case of any of the Plaintiffs’ leases.
C. Conclusion

Plaintiffs” claims are claims against a sovereign Indian tribe. The Pascua Yaqui Tribe
has not waived its right to assert lack of subject matter jurisdiction due to the Tribe’s
sovereignty, and has, in fact, now asserted that its sovereignty, and its sovereign immunity, act
as a bar to this Court asserting subject matter jurisdiction in this case. There is no express
waiver by the Tribe of that sovereign immunity in this case. Therefore, this Court is without
subject matter jurisdiction to hear this case, and the case must be dismissed due to that lack of

subject matter jurisdiction.

Respectfully submitted this, the 22" %2010 %“
7

Robert Gillon
Office of the Attorney General
Pascua Yaqui Tribe

ORIGINAL of the foregoing filed with
the Court and a COPY served via regular
U.S. Mail on the following on this the
22" day of July, 2010:

James E. Abraham, Esq.

BARRASSI, CURL & ABRAHAM, P.L.C.
485 South Main Avenue, Bldg. 01

Tucson, AZ 85701-2227
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Desert LEASE AGREEMENT
ese ‘
D !\/I I Modulars PROSECUTOR
Inc . "
Pitzans Dapatmant of Bulding and Fie Setory Ucansa 466 12] ZIEJAS;S%GSSE’EQMENT NO.V 2023 s

3960 E. lilinois St. Tueson, AZ 65714

520-747-7870 Fay 520-747-6701 K7 single unk Laase [ Muli-Unit Lazse - See Attached Schedule

This Lease Agreement is made this 7 dayof Nov 2000, by and between Desert Modulars, Inc.,
an Arizona corgpomtion (L.essor) and mowying [C&ssee); )

NAME(Lessge) Pascua Yagui Tribe of Arizona CONTACTHar.vez Thompson
ADDRESS 7474 S, Camino de Oeste CITY_ Tucson

e e oea.

continue for @ minimum of tj’ months, Lessee agrees fo pay the following Monthly
Rental and Other Charges Fussi:‘u pplicable s(a-lg?,) use and proparty taxes. Monthly Rentals shall be paid
without demand and In advance on the " () day of each calendar month. Paymenis of
monthly rental or other charges that are not made within twenty (20) days of due date are subject to finance
charge of eighteen (18%) percent par annum Interest from the date due until paid in full

TIEDOWNS STEPS — OTHER
—_—

~ e

RETURN DELIVERY - — TAKE DOWN _pray; HiC)amount to by essessed at time of return.

As provided for on the reverse side:hereof, Lessee shal| be responsible for all dzmages to the Equiprnent

Lessee shall pay ail cleaning chargss, including the minimum cleaning charge, .and Lessee must provide
Lessorwith g Certificate of Insurance,

The equipment will belocatedat 472 5 Calle Tetakusim

LEASED EQUIPMENT
SERIAL NO; DESCRIPTION INSURANCE VALUATRWN
[ o New 42' x ¢2° Moduiar Qffice T §99,950 —I
— | ¥ 42 X 62' Mog

SPECIAL CONDITIONS AND INSTRUCTIONS
* Delivery, sebt-up, skirt at $9,07s5.

Ea NEWUNIT [ uke new EXCEPT AS NOTED BELOW [] mNsPEcTION REPORT ATTACHED
CONDITION NOTES:

Its: _ 1&g vt

i
owlcdges receipt of the Equ’ ipment according

EQUIPMENT ACCEPTANCE: Lassee or authorized agent ackn

to Paragraph 2 on the reverse. Recelvad and accopted by:

ls:

e

Date Recejyed

(S \(_,[f [
AsEe R

—
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Purchzse Order PYT002344
Pascua Yaquj Tribe of Arizona
or
Casino of the Sun
Addition Terms and Conditions

The Purchase Orger 3ppearing on e face of mis Page along whn afl teims ang conamans sat rann nerein repres=nts an
offer to purchage the goods Or.setvices deseribed from the named vendor within.the. terms an conditions specifier. Upon
bresentation of this Purchase Order to the hamed vendor, acceptance of this offar to purchase will be impliec and z
contrast for specific peformance will Issult “unlass saiy vandor nolifieg  the- Pascua ‘fagui Tribs FYT) of their
nonacceptance or raquests a modification within fiva working days. Unless otherwise noted, the PYT promises to honor
vaiid claims for >ayment for the specifies §000¢ of services delivered. No other agreement ercept as those stated on this
Purchase Order or additional referenceq Contractual Agreements shall be implied or appioved except with writtan
acknowledgement by the signer of thie Purchase Order or g duly appainted fepresentativ, Substitutions of goods or
b= appmveq in wiiting by an authorized agent of the PYT . Tha pyT may terminatas this coridrastat

e agrees .
jurisdiction of the Courts of the Pascya Yaqui Tribe and under the laws of the Pascun Yaqui Tribe In resalviag any
disputes’ conceming this Purchase Order. This contract or agreement in no way waves any rignts held by the PYT under
the constitution of the Pascua Yaqui Tribe of Arizona, including, but not limited to, Scveraign Immunity,

The contractor agrees o hold hamless and indemnify the PYT egainst any and 2l osses, costs, damages, claimg
expenses or oﬂm.'. lisbillty whatsoaver arising out of of Sonnected with the contractor's workiservices under this contract
including, but not limiied to, any accident or injuiry to personnel or properiy.

The PYT payment palicy is net thity (30) days from recelpt of goods or Completion of service, Pgtiaf payments for
incomplete purchase ordars Will be made at the discretion of the PYT ang may be withheld as. performance assurance

no lablly for costs incurred by vandore 4t 0 attempted deliveries at other than regular PYT working days ang oparation
hours. The PYT does not have » loading dock available for drop shipments, The vandor must assume responsitility for

Pie;se note If there arg extendey jeaq times heeded for gny Particular item on the Purchase Order, The PYT expects

de!_rvery on or befors the needeg delivery date unless Spesial circumstances are noted. Phiase Provida notification of
deliveries date ang time at jeast 24 hours prior to-delivery.

Vvehdar's expanss, The vendor guarartteng that all product celiverad s standard firgt quality, new, and regular stock. The
,;YY'I!'. must be notified of changes |n any items Spesifioations before delivery ocours, Sufficient ti;'ne Mmust be allovued for

approval prior to deilvery of changed items, The vendor may be held rasponsibie for btaining specified iams if
avaliable or PYT approved altarmativas atthe biddars &xpense if notica and approval is hot requested in o §§1er Mznner.

Where applicable, cument OSHA materia; safety data shoets Mmust be provided for i i
. T ) h each item delivered airst this
&Lg:hase order. Complete descriptive literature, instructions and wartanty data should be submitted with thalg orcler as

‘ l
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PASCUA Y+ Ul TRIBE QF ARIZOnm
PURCHASE ORDER # PYT010151 (Page 3)

{CONDITIONS OF LEASE AGREEWERT

. Holdover: With consent of the Lessor, any holdover after the axpiration of the minimum term shail be

eermed to be a lease on a month-to-month basis at the one month rate then in effect with the same terms

nd conditions provided herein Anytime after the expiration of the minimum lease term, the Lessor may
fterminate the lease by giving Lessee 30 days written notice.

10. Lawful Use, Asgignment, and Subletting: Lessee shall use the equipment anly for lawful purposes and
{n accordance with the laws of the applicable jurisdictions. Unjess specificaily stated otherwise herein,

Lessee is responsible for all permits and licenses for the Gccupancy and operation of the equipment. Lessee
shall not assign, transfer, or sublet the equipment.

12. Default by Lessor: Lessor shall not be in default under this lease uniess Lessor fails to petform any
biigations required hy Lessor within a reasonable time, but in no event later than thirty (30) days after written

13.'Pﬁcé includes afl tribat inspection fees it applicable.
14. See attached paragraphs

WPASCUA YAQUI TRIBE OF ARIZONA

’ﬁc;gert Valencia,"Chairman

DESERT, MODULARS,

-

Authorized Representative




Non-Uniform Interrogatory No. 2:

Describe the relationship between Desert Modulars, Inc,, and LLC Capital LLC,
including the history of assighments between them of any of the leases at issue in this

litigation,

0 N &N Ut B WON e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Design Modulars, Inc. [DMI] is a small business that sells
and leases all types of mobile and modular buildings. As a
small business, DMI has limited sources of capital. Some
larger lease transactions are sold to third parties like
LLC Capital, some leases are funded internally and

some are funded through conventional financial institutions.

There is no unity or overlap of ownership or management
of DMI and LLC Capital, LLC.

Lease 2163 Revised was funded by DMI; leases 1793, 1844,
202 and 2023 were funded by LLC Capital. 1In all subject
leases, DMI performed as contractor, dealer and leasing
agent .

Lease rates and costs associated with installation were
negotiated and incorporated into lease documents. DMI's
standard agreement was the core lease document, modified

by terms and conditions requested by the Pascua Yaqui Tribe,

DMI purchased the modular buildings from a licensed provider
based upon design specifications requested by PYT. 1In some
cases, DMI in turn sold the building at market value to LLC
Capital with an expected stream of lease payments. At the
time of sale, title would be transferred from DMI to LLC
Capital. By agreement between them, DMI was to bill,
collect and remit the lease payments to LLC Capital, 1In
November of 2004, DMI and LLC Capital agreed that DMI

would retain 10% of the lease revenues for continued
management of the accounts.

QB\731033.00016\1 1554304. 1 -6-
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Request for Admission No, 1:

ADMIT that neither Desert Modulars, Inc, nor LLC Capital LLC paid for the
installation, maintenance, and upkeep of the five modular offices at issue in this litigation
once they came to be located on the land of the Pascua Yaqui Tribe.

Admit Deny _ DENY  (check one)

Request for Admission No. 2:

ADMIT that the Pascua Yaqui Tribe paid for the installation, maintenance, and
upkeep of the five modular offices at issue in this litigation once they came to be located
on the land of the Pascua Yaqui Tribe,

Admit _ ADMIT  Depy (check one)

Non-Uniform Interrogatory No, 3;

If your answer to any of the above Requests for Admissions Nos. 1 and 2 is
anything other than an unqualified admission, describe in detail what installation,
maintenance, and upkeep costs you claim were paid by either one or both of the PlaintifTs,

and identify any documentation of these costs and expenditures.

DMI paid for the purchase of the modular units from the
manufacturer or provider, and paid for the installation and
set up of the units at the Pascua Yaqui headquarters through
payments to subcontractors and DMI's own employees. These
installation and set up costs were billed to and paid by PYT
as up-front installation coste. After installation, DMT
performed some warranty and maintenance work on the units
(e.g., replacing door knobs); however, this work was not
substantial and DMI admits that PYT maintained the buildings
once installed,

QB\731033.00016\1 1554304.1 -7-
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Request for Admission No. 3:
ADMIT that Lease No. 1793, dated December 1, 1999, indicates an original

purchase option price of "$85,295 less 25% of all paid rents during the first 12 months of

the Jease.”

Admit ADMIT Deny (check one)

Request for Admission No, 4:
ADMIT that the Pascua Yaqui Tribe has paid more than $85,295 for the modular
office specified in Lease No. 1793.

Admit _ ADMIT*  Deny (check one)

* WITH CLARIFICATION

Request for Admission No. 5;
ADMIT that the Pascua Yaqui Tribe has paid more than $170,000 for the modular

office specified in Lease No, 1793,

Admit Deny _ DENY (check one)

Request for Admission No. 6:
ADMIT that the Pascua Yaqui Tribe has paid, in the aggregate, more than

$900,000 to the Plaintiffs for the five modular offices at issue in the above-captioned
litigation.

Admit Deny _ DENY (check one)
QB\731033.00016\} 1554304.1 -8-
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equest for Admission No. 7;
ADMIT that the amount of money the Pascua Yaqui Tribe has paid to the Plaintiffs
exceeds the value of the five modular offices at issue in this litigation.
Admit Deny _DENY (check one)

Request for Admission No, 8:

ADMIT that the amount of moncy the Pascua Yaqui Tribe has paid to the Plaintiffs
exceeds by at least two times the value of the five modular offices at issue in this
litigation.

Admit Deny _DENY (check one)

Reguest for Admission No, 9:

ADMIT that the amount of money the Pascua Yaqui Tribe has paid to the Plaintiffs
exceeds by at least three times the value of the five modular offices at issuc in this
litigation.

Admit Deny DENY  (check one)

QB\731033.00016\1 1554304.1 -9-
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-Uniform Interrogato .4:

If your response to ahy of the above Requests for Admission Nos, 3-9 is anything
other than an unqualified admission, describe in detail the reason for your refuéal to admit,
including an indication of what you believe to be the amount of money paid to you by the
Pascua Yaqui Tribe and the value of the modular offices at issue in this litigation,

Request #4: PYT made lease payments under Lease 1793 which
total more than $85,295. By the nature of this operating
lease, these payments were for the privilege of use of the
modular unit. No portion of those lease payments was
intended as a capital payment toward purchase except as
provided for purchase within the first year.

Request #5: PYT's lease payments through July 2009 total
$157,100, which is less than $170,000.

Request #6: PYT's lease payments for the Five modular
offices through July 2009 total #839,730, which is less
than $900,000. 4

Requests ##7, 8 and 9:

A. By the nature of these operating leases,
these payments were for the privilege of use of the
modular units. No portion of those lease payments was
intended as a capital payment toward purchase except as
provided for purchase within the first year.

B. Plaintiffs have not received the report of their ]
expert on valuation and cannot at this time confirm tha(EEEb‘
of the units at issue.

QB\731033.00016\1 1554304.1 -10-
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Request for Admission No, 10; o

ADMIT that in the letter dated December 7, 1998, attached hereto as Bxhibit A,
Paula J. Perrera of the Pascua Yaqui Tribe advised Teresa Stovall of Desert Modulars,
Inc., that the Tribe would "in no way" waive any of its Constitutional rights in connection
with the lease of a modular office.

Admit _ADMIT Deny (check one)

Request for Admission No. 11;
ADMIT that the Lease Agreement Special Conditions for Lease No. 2163 Revised,

a copy of which is attached hereto as Exhibit B, and which bears a signature on behalf of
Desert Modulars, Inc., states that the lease "in no way waives any rights held by the Tribe
under the Constitution of the Pascua Yaqui Tribe of Arizona, including, but not limited to
Article XXIV - Sovereign Immunity."

Admit ADMIT Deny (check one)

Request for Admission No_. 12;

ADMIT that on or about October 7, 2002, Desert Modulars, Inc. sent a fax to
"Bertha", a copy of which is attached hereto as Exhibit C, containing a copy of Lease No.
M including among its additional terms and conditions a statement that the lease
agreement "in no way waves [sic] any rights held by the PYT under the constitution of the
Pascua Yaqui Tribe, including, but not limited to, Sovereign Immunity."

Admit _ADMIT  Deny (check one)

QB\731033.00016\1 1 554304.1 -11-
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Request for Admission No. 13;

ADMIT that Lease Agreement No. 2022, a copy of which is attached hereto as
Exhibit D, included aﬁmng its additional terms and conditions a statement that the lease
agreement "in no way waves [sic) any rights held by the PYT under the constitution of the
Pascua Yaqui Tribe, including, but not limited to, Sovereign Immunity."

Admit _ADMIT  Deny (check one)

Request for Admission No, 14;

ADMIT that during negotiations over the lease agreements at issue in this
litigation, Desert Modulars, Inc. was made aware that the Pascua Yaqui Tribe would not
agree to waive its sovereign immunity in connection with any of the modular office lcase
agreements at issue in this litigation.

Admit Deny _ DENY (check one)
DMI was aware of the PYT's statements to this effect, but the
terms and conditions added by PYT to the written contracts arg
not consistent with full immunity.

Request for Admission No, 15;

ADMIT that the Tribal Council of the Pascua Yaqui Tribe has passed no resolution
approving a waiver of the Tribe's sovereign immunity in connection with the lease
agreements at issue in this litigation.

Admit Deny DENY (check one)

Plaintiffs are not aware of any Council resolution approving
a waiver of sovereign immunity in connection with the lease
agreements at issue, but Plaintiffs do not have access to all
records of the Council.

QB\731033.00016\1 1 554304.1 -12-
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Request for Admission No, 16:

ADMIT that Lease Agreement No. 1793 between Desert Modulars, Inc. and the
Pascua Yaqui Tribe originally included an attachment indicating that, among other terms
of the Lease, the Tribe did not waive its Constitutional sovereign immunity from suit,

Admit _ ADMIT* Deny- (check one)

*See Notes of Explanation attached hereto.

Request for Admission No. 17:

ADMIT that Lease Agreement No. 1844 between Desert Modulars, Inc. and the
Pascua Yaqui Tribe originally included an attachment indicating that, among other terms
of the Lease, the Tribe did not waive its Constitutional sovereign immunity from suit.

Admit ADMIT* Deny (check one)

*See Notes of Explanation attached hereto.

Request for Admission No. 18:

ADMIT that Lease Agreement No. 2022 between Desert Modulars, Inc. and the
Pascua Yaqui Tribe originally included an attachment indicating that, among other terms
of the Lease, the Tribe did not waive its Constitutional sovereign immunity from suit,

Admit _ ADMIT* Deny (check one)

*See Notes of Explanation attached hereto,

Request for Admission No. 19:

ADMIT that Lease Agreement No. 2023 between Desert Modulars, Inc. and the
Pascua Yaqui Tribe originally included an attachment indicating that, among other terms
of the Lease, the Tribe did not waive its Constitutional sovereign immunity from suit,

Admit__ ADMIT* Deny (check one)

*See Notes of Explanation attached hereto.

QB\731033.00016\11554304,1 -13-
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Request for Admission 20;

ADMIT that Lease Agreement No. 2163 Revised between Desert Modulars, Inc,
and the Pascua Yaqui Tribe originally included an attachment indicating that, among other
terms of the Lease, the Tribe did not waive its Constitutional sovereign immunity from
suit,

Admit _ADMIT*  Depy (check one)

*See Notes of explanation attached hereto.

Reguest for Admission No. 21;

ADMIT that you cannot produce complete copies of all contracts or agreements
that you claim to be enforcing in this litigation,
Admit Deny DENY (check one)

Request for Admission No. 22;

ADMIT that you have destroyed or lost documents or portions of documents that,

if found and produced, would be adverse to your position in this litigation.

Admit __ Deny DENY (check one)
QB\731033.00016\1 1554304.} -14-
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on-Uniform rogatory No. §;

Identify by name, cmployer, and titlc any and all witnesses you intend to call to
testify on behalf of Desert Modulars, Inc. and/or LLC Capital LLC in this litigation,
including a fair description of the substance of each witnesses' expected testimony and
their present address and telephone number.
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QB\731033.00016\11554304.1 -15-

Xnute Xnutson, President of Design Modulars, Inc.

Will testify as to the negotiations with representatives of
PYT toward the leasing of the five modular units at issue

in this action. He will testify that the PYT also purchased
outright several other modular units contemporanecusly with
these leases, that PYT was aware that these leases were
operating leases, and not financing leases, that is, the
agreements did not call for transfer of title to the units
to Lessee upon termination, but rather for use only for the
ninimum term and any period of extension, and that lease
payments did not apply toward purchase except for the credit
for purchase within the first 12 months. He will testify to
as to PYT's default in August 2009 and the amount owed on
the five leases after that time. He will discuss his
communications with PYT recommending that PYT exercise its
rights to terminate the leases after the minimum term and
purchase the units to keep from paying rent, and the PYT's
rejection of those proposals.

Gary Lamb, Managing Member of LLC Capital, LLC
Will testify as to LLC Capital’s ownership of four of the
leases at issue, and the terms of the leases and PYT's default

Jeffrey C. Patch, President of Tucson Real Estate Appraisal,
Inc. will testify to the fair market value of the modular unit
at issue.

W. Robert Gillon, Attorney General for PYT, may be called to
testify to his participation in the negotiations of the termd
of the leases at issue, his drafting of terms and

conditions of the léases, and his review of the documents.

PYT 0180



Notes of explanation of Requests for Admissions

Request #16;

Lease 1793 includes Purchase Order PYT000437 and attached Conditions of Lease
Agreement prepared by “Tribal Legal.” These Conditions include the following provision:

11. Default by Lessee: If Lessee fails to pay rent or any other payables, or if Lessee
fails to comply with any other term or condition of this Lease, the Lessee shall be in
default and the Lessor may terminate the Lease and demand the equipment be
returned by the Lessee. Lessor may take repossession of the equipment upon default
only pursuant to an order of possession granted by the Pascua Yaqui Tribal Court.
Repossession of the equipment does not relieve the Lessee from its obligation to pay
rentals and other charges, including damages charges as provided for In Paragraph (5).
if the Lessee defaults, in addition to rentals, damages, repossession expenses, and
other applicable charges, the Lessor shall be entitles isic) to recover from Lessee al!
legal fees and court costs incurred as result of the Lessee's default.

Also attached to Lease 1793 are CONDITIONS OF LEASE AGREEMENT between the Pascua
Yaqui Tribe of Arizona and Desert Modulars, Inc. which includes the following provisions:

13. Miscellaneous: This agreement represents the entire understanding between
the parties. Any change or modification must be In writing. This Lease shall be
interpreted under the laws of the State of Arizona In and by the Pascua Yaqui Tribal
Court, the lessor hereby agreeing to jurisdiction In the Pascua Yaqui Court. This Lease
in no way walves any rights held by the Tribe under the Constitution of the Pascua
Yaqui Tribe of Arlzona, including, but not limited to Article XXIV - Sovereign Immunity.

15. Severability

Notwithstanding the declaration by any court that any term or provision of this
Agreement is void or unenforceable, the remaining terms and provisions of this
Agreement shall remain in full force and effect in the same manner as If the invalid or
lllegal provision had not been in the Agreement

16. Jurlsdiction and Sovereign Immunity.

The governing law for this Agreement shall be Pascua Yaqui Tribal Law. Lessor, by its
signature below, consents to the exclusive jurisdiction of the Pascua Yaqui Tribal Court
over all disputes regarding this Agreement. This Agreement in no way waives any
rights held by the Lessee under the Constitution of the Pascua Yaqui Tribe of Arizona,
including, but not limited to, Article. XXIV - Sovereign immunity.

17. Attorney's Fees

In any action to enforce the terms of this Agreement, the prevailing party shall be
entitied to an award for its reasonable attorney's fee, subject to Lessee's defense of
Sovereign Immunity.

PYT 0182



Request #17:

Lease 1844 includes Purchasc Order PYT002385 and attached Conditions of Leasce
Agreement. These Conditions include the following paragraph:

11. Default by Lessee: If Lessee falls to pay rent or any other payables, or if Lessee
falls to comply with any other term or condition of this Lease, the Lessee shall be In
default and the Lessor may terminate the Lease and demand the equipment be
returned by the Lessee. Lessor may take repossession of the aquipment default only
pursuant to an order of possession granted by the Pascua Yaqui Tribal Court.
Repossession of the equipment does not relieve the Lessee from its obligation to pay
rentals and other charges, including damages charges as provided for in Paragraph (5).
If the Lessee defaults, In addition to rentals, damages, repossession expenses, and
other applicable charges, the Lessor shall be entitles [sic] to recover from Lessee all
legal fees and court costs incurred as result of the Lessee’s default,

Paragraph 13 of these Conditions refers to attached paragraphs. Plaintiffs believe this refers to
the three-page “CONDITIONS OF LEASE AGREEMENT between the Pascua Yaqui Tribe of
Arizona and Desert Modulars, Inc.” prepared by tribal counsel and containing provisions set out
abave in explanation of Request #16.

Request #18:

Lease 2022 includes Purchase Order PYT010151 and two attached pages (page 2 is
duplicated to include signatures of both parties) of “CONDITIONS OF LEASE AGREEMENT
between the Pascua Yaqui Tribe of Arizona and Desert Modulars, Inc.” including paragraph 11
set out above in Item 17. In addition, there is a one-page altachment entitled “Pascua Yaqui
Tribe of Arizona or Casino of the Sun Additional Terms and Conditions.” This page includes the
following text:

Acceptance of this Purchase Order by the Vendor and subsequent failure to perform
all specified items can result In sult for damages or specific performance when the
non-performance negatively effects the PYT. The vendor agrees to the jurisdiction
of the Courts of the Pascua Yaqui Tribe and under the laws of the Pascua Yaqui Tribe
in resolving any disputes concerning this Purchase Order. This contract or
agreement in no way waives any rights held by the PYT under the constitution of the
Pascua Yaqui Tribe of Arizona, including, but not limited to, Sovereign Immunity.

Request #19:
Lease 2023 includes Purchase Order PYT010156 and two attached pages of

“CONDITIONS OF LEASE AGREEMENT between the Pascua Yaqui Tribe of Arizona and
Desert Modulars, Inc.” including paragraph 11 set out above in Item 17.

PYT 0183
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LEASE AGREEMENT

3 Desert
D Modulars 1644
Inc.
LEASE AGREEMENT NO:
|Atlzona Deparinent of Buliding and Fire Salely Licanse #6512] CUSTOMER PO:

/3960 E. lllinois St. Tucson, AZ 85714
520-747-7870 Fax 520-747-8701 [3 Single Unit Lease [] Multi-Unit Lease - Sae Attached Schadule

This Lease Agreementis made this 19 day of July 200 0 by and between Deseit Modulars, Inc.,
an Arizona co?poration (Lessor) and the Tollowing {Lessee): :

NAME(Lessee) Pascua Yagui Tribe of Arizona CONTACT Diaz Oei
ADDRESS P.O. Box 11815 : : ' city Tucson

STATE_AZ zIp_ 85734-18PHONE 883-5000 FAX

Subject to the terms and provisions set forth in this Lease Agreement, Lessor hereby leases to Lessee the
equipment described below. The term of this Lease shall commence on and shall
continue for a minimum of _ twelve (12) months. Lessee agrees to pay the following Monthly
Rental and Other Charges plus all applicable sales, use and property taxes. Monthly Rentals shall be paid
without demand and in advance on the First (1) day of each calendar month. Payments of
monthly rental or other charges that are not made within twenty (20) days of due date are subject to finance
charge of eighteen ( 18%) percent per annum interest from the date due until paid in full.

MONTHLY RENTAL_$1,575 DELIVERY_$1, 200 BLOCK & LEVEL__$3,950
TIEDOWNS STEPS OTHER_skirting $2,300
RETURN DELIVERY _* TAKE DOWN _* H(*),amount to be assessed at time of return.

As provided for on the reverse side hereof, Lessee shall be responsible for all damages lo the Equipment;

Lessee shall pay all cleaning charges, including the minimum cleaning charge, and Lessee must provide
Lessor with a Cetificate of Insurance.

The equipment will be located at Information Technology

LEASED EQUIPMENT
DESCRIPTION INSURANCE VALUATION
[_ ] 36' x 60' modular building '
SPECIAL CONDITIONS AND INSTRUCTIONS
1. . Window guards included in lease rate

SERIAL NO:

,

[] NEWUNIT [X] LIKE NEW EXCEPT AS NOTED BELOW [ ] INSPECTION REPORT ATTACHED
CONDITION NOTES:

Sigried by duly authorized agents subject to the terms and condilions on both sides of this Lease Agreément
this day of , 200__.

Its:

LE%%ﬂc. LESSEE:;
By: By:
Its: /4‘!(4» .

EQUIPMENT ACCEPTANCE: Lessea or authorized agent acknowledges receipt of the Equipment according
to Paragraph 2 on the reverse. Received and accepted by:

Its: N Dale Received

As Ex 1, &1
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CONDITIONS OF LEASE AGREEMENT
In addition to the conditions and payment of rentals and charpes on the reverse side, the following is sgreed fo:

1. Tazes, Feey, und Expenses: Lossor shal pey sll azle and use Lixcs Including personal property taves for the poried the aquipmant if on koase Lessas shall
pav sl sasessmants and fixs for the uee and of transponation of the equipmant, Lessor to pay all liuensing and repistration fees,

2. Delivery and Acceptance: The Partics acknowlodgs that Lessco hes Laken the oquipment for 2 cisl o busmess purposc and not for personal, family or
household pumose and that this Lesse shall not be deemod a "Consbmer Lease™ within the meaning of A.R.S. 47-2A103(AX5) or any similar statuts or court decision. Lossor
shall nat be lizhle 1o Lesoe for any fiilure or delay i delivering the equipmant. |omos shulf not move the squipmant from the location indicled om the reverse side without the
cutsent of the Losrar. 1he equipmen sholl remain personal property regardicss of its Lse or manncr of sttachment Lo the ground.

3. DISCLAIMER OF WARRANTIES: UPON THE ACCEPTANCE OF THE EQUIPMENT AS PROVIDED FOR IN PARAGRAPH 2, LESSEE HEREBY
WAIVES AND RELEASES ALL WARRANTIES, ORLIGATIONS AND LIABIUTIES OF LESSOR AND ANY RIGHTS, CLAIMS AND REMEDIES OF LESSEE

LIMITED TO: (1) ANY IMPLIED WARRANTY OR MERCIIANTIRILITY OR FITNESS FOR A SPECIFIC PURPOSE; (1) ANY IMPLIED WARRANTY ARISING
FROM COURSE OF PERFORMANCE, COURSE OF DEALING OR USAGE OF TRADE, AND (i) ANY OBLIGATION, LIADILITY, RIGHT, CLAIM, OR
REMEDY, WHETHER IN TORT, CONTRACT, OR OTHERWISE, AND WHETHER FOR INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES
(INCLUDING. BUT NOT LIMITED TO, LOSS OF USE, REVENUE, PROFIT, OR DATA).

4.  Indemnity; Forlbemefﬂ\e‘euc-dlwmbuommiilhepmd'Mmelmmho!&mLm.k--puﬁmdﬂmboyeuhamm
Mmylmdmd;maﬂubﬂiiem;bylfmui&mmmMmndiivn.or peration of the equipmant

S.  lnsurance: Lamnunpcoemn‘kqhmnkmmdmnmmmwwnhwmmmofhmummmn The limis for
sasuaky coverage shall be squal 10 jts nplacemant value and shall be afforded under an All Risk form. Lowce sall obtsin & Conprehansive Oeneral Liabilty Policy with
liuiamx!mMSI,ooo,ooohMthMndmymmm Desert Modular, Inc. shall be named az additional insured for linbility coverage and loss
Payes with repect lo physical damage coverage. A 30 day notice of cancellativn will be provided to the Lessor.

6. Maintenance and Damage: Lessos agess to keep to keep the equipment i good repair snd vperming condition snd 1o retwm the oquipmesd (0 the Lessor in
same condition and ate of rpair as delivered s indicated on the reverse and/or on the INSPECTION REPORT, ordinary wear and toar wxoepted. Lonsec shall not modify the
Squipmant whhetd the writton conaout of the Lessor, Any damages not repalred by the Lessee prior to the return of the cquipment shall be repaired
by the Lessor at the Lessee's expense.

7. Accidents and Claims: As $00n a8 pomible aftcr the event, the Lessee shall notify the Lessor of any casualty involving the equipmcrt including the nsture of the
casualty s0d the name(s) of any person(s) injured.

8. Inspection by Lessor: The Lessor may inspeat the oquipment 3t iy rexsonsble time subject 16 the security regulstions of any agency of the Unitod States and
thall have the right 10 poat any netice protecting the Lessor's interent.

10. Holdover: Wit consent of the Lessot, any hoidover atier the explrstion of the minimum term shiall be docmed to be a lease o 8 mosth4o-mcrth basia st the one

mﬁnulbuid!uwmhmnmmmdemﬁkmpmvi&dhﬁn mm:a-m«mbﬁmdmemmmwummmmmhxw
&iving Lessas 10 dsya writen notice

11. LawfnlUlc,AMguml.ndSnbldﬁng: Lasnmnlmmcmbnmdytwhwummdbm&mwﬂhhmdh icsble
jurisdictions. Mvdﬁulwuddhmmmumkhmmhud" for the ocaspancy and operats of the equipment. lmc?:‘ul!na
assign, transda, or subldt the equipment,

12, Default by Lessee: 1f tholesses
the Lessee shall khmu]mﬁ:WMMN!mMMﬂnmN

14. Estoppel; mwwmuuuﬂmdmmchmml:jnlomhumm security Lessor
! - ncumbered by a intarest the
Anmsut,'.o\dw\myhamumymknamrm-hwmclmldmowk@mdlpmmdmkbyhun(lllhpmmbztm.;::
mbjudndm n:mmmmmtm:mmwd&emlmdewumwhituemﬁéddbblmnwbjmni
mepm.emnymwuymmmwmcwnklbaeofnﬁverd‘ll\ckims&nk hmhmmmm«m-wuummnuu
noaamuwhuhnmynymmm&nmmxdynmd’mehimlnmkhm‘mbjeqmimdwmm:

) a - i and that by exoarting this
docunent the Lasses is & . 5 y ; nos acknawlodges and agroes that by 8
e nwzx{zmwguwumdmm- Br.kmdauumymexnmcuyea unit m@wm-w.-um:o (
Hessecinds As
15, Miscell; 2 i i i n weit
'marmr::d ;c:a m:dlh?;l:f:fa:;:n r?-rumu the entire undorstanding bawean the partics, Any change or modification must b in writing  This Lease shail % z
&d WISCIE8 BE6T D2 Al T8dB LP2 B2S © "ON SNOHY WILSAS XH- 21UOSBUEA » Limsia () ’l/
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LEASE AGREEMENT

Desert ’

D l \ /I I Modulars :

Inc. .

It e o B0k o Fe Gty e o) LEASE AGREEMENT NO: 2163 Repleed
CUSTOMER PO:, 5(2 ” @ %

3960 E. Iinois St Tucson, AZ 85714

520-747-7870 Fax 520-747-8701 [® Single Unit Loase [[] Multi-Unit Loaso - See Attached Schoduh}

This Lease Agreement is made this : day of 7 ,l200 » by and between Desert Modulars, inc,

an Arizona co?pomuon {Lessor) and fﬁ'g"fﬁnovylng iEesseei: iy

NAME(Lessce) Pascua Yaqui Tribe of Arizona CONTACT__Lori Cox

ADDRESS_7474 s, Camino de_oeste CITY_Tucson

STATE_az .ZIP A5746 PHONE_ g79_54049 FAX g19.5410

Subject to the terms and provisions sef forth in this Lease Agreement, Lessor hereby leases to Lessee the

equipment described below. The term of this Lease shall commence on * ¥ . and shall

continue for a minimum of (60) months. Lessee agrees to pay the following Monthly

Rental and Other Charges plus all applicable sales, use and property laxes, Monthly Rentals shall-be paid
without demand and in advance on the first (1) day of each calendar month. Payments of
monthly rental or other charges that are not made within twenty (20) days of due date are subject to finance
charge of eighteen (18%) percent per annum interest from the date due until pald in full.

TIEDOWNS STEPSInc. Ramp gstep  OTHER Skirt $2,100
RETURN DELIVERY * TAKEDOWN  * I*).amount to be assessed at thne of retumn.

As provided for on the reverse side hereof, Lessee shall be responsible for all damages to the Equipment;

Lessee shall pay all cleaning charges, including the minimum cleaning charge, and Lessee must provide
Lessor with a Certificate of Insurance. :

The equipment will be located at  See Above k_()/t/&qf/)q @l _ @M

LEASED EQUIPMENT
SERIAL NO: DESCRIPTION INSURANCE VALUATION
927 | 40" % 63 mogulas [ 91,000
SPEGIAL mﬁﬁﬁ"s AND INSTRUGTIONS

** Lease commences upon delivery & set-up.

Back of the form lease is void & replaced with special conditions
attached. .

NEWUNIT  []  LIKE NEW EXCEPT AS NOTED BELOW [T] INSPECTION REPORT ATTACHED
CONDITION NOTES:

Signed by duly authorized agenls subject to the terms and condiltions on both sides of this Lease Agreement
this day of 200

. LESW% LESSEE:
& By: 7 ] By: TR ——
b Ms:__Fold Its:

EQUIPMENT ACCEPTANCE: Lessee or authorized agent acknowledges receipt of the Equipment according
to Paragraph 2 on the reverse. Received and acceptod by:

Its: Date Received

A5 Fe. S R,/
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LEASE AGREEMENT SPECIAL CONDITIONS

The following terms and conditions are agreed to and hercby incorporated into
Leasc Agreement No. 2163 Revised (“Lease™) between Desert Modulars Ine, (“Lessor”)
and the Pascua ‘Yaqui Tribe (“Lessce”):

1. Taxes: This Lease is exempt from all taxes,

2. Delivery and Acceptance: The Parties acknowledge that Lessee has taken the
equipment for a commercial or business purpose and not for a personal, family, or
household Purpose, and that this Lease shall not be deemed a “Consumer Leasc”
within the meaning of ARS. 47-2A103(AX(5) or any similar statute or court
decision. Lessor shall not be liable to Lessee for any failure or delay in delivering
the equipment. Lessee shall not move the equipment from the location indicated
on the Lease withont consent of Lessor. The equipment shall remain personal

property regardless of its use or manner of attachment to the ground.

3. Indemmity: Unless Lessor is proven to be ncgligent or otherwise at fault, Lessee
holds Lessor, its agents, and employees harmless from any losscs, claims,
damages, and liabjlities (including legal fees) which may arise from the use,
.condition, or operation of the equipment,

6. Accidents and Claims: As soon ag possible after the occurrence of any event
relating to the equipment where such event involves damage to the equipment
and/or injury to any person, Lessee shall notify Lessor of the nature of the event
and the name(s) of any person(s) injured.

(
l AS‘ EIS; Pafz
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7. Tnspection by Lessor: Lessor has the right to enter upon the Pascua Yaqui
Reservation (“Reservation”)for the purposes of delivery, set-up, maintenance,
repair of the unit, and for the purposes of Iepossession of the wnit in the event of
default or upon the termination of the [ ease Agreement.

8. Termination: The minimum term of the Lease is sixty (60) months. If the
equipment is returned prior to the last month of the minimum period, an early
termination charge of all rept due for the unused portion of the Lease will be due
and payable, provided however, that nothing herein will release Lessor from its
obligation under Arizona law to mitigate damages, and to apply any Jease

9. Holdover: With consent of Lessor, any holdover after the expiration of the
minimum term shal] be deemed to be a month-to-month lease at the rental rate
then in effect with the same terms and conditions provided herein. Iessor may
terminate the Lease anytime after the expiration of the minimum term by
providing Lessee with thirty (30) days written notice.

10. Lawful Use, Assignment, and Subletting: Lessec shall use the equipment only
for lawful purposes. Utless specifically stated otherwise herein, Lessee is
responsible for all permits and licenses required for the occupancy and operation
of the equipment. Lessee shall not assign, transfer, or sublet the equipment
without Lessor’s consent, which consent will not be unreasonably withheld.

11. Default by Lessee: If Lessee fails to pay rent or any other payables specified

default. If Lessee fails to cure the alleged default within fourteen (14) days after
receiving notice, the equipment shall be surendered to Lessor, and Lessee
authorizes Lessor to enter the Reservation to repossess the equipment.
Repossession of the cquipment does not relieve Lessee from its obligation to pay
all rent and other charges, including damages pursuant to Paragraph 5. In
addition, if Lessce defaults, Lessor shall be entitled to recover from Lessee all
legal fees and court Costs incurred as a result of Lessee’s defanlt.



£
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tenminate the Lease by providing Lessor with seventy-two (72) hours written
advance notice. Starting on the day Lessor receives such notice, Lessor shall

cure the alleged default withiy fourteen (14) days after receiving notice, the
Lease, and all Lessee’s obligations hereunder, shall terminate. In addition, if
Lessor defaults, Lesgee shall be cntitled to recover from Lessor all expenses, legal
fees and court costs incurred s a result of Lessee’s default. '

) z I3. Miscellaneous: This agreement represents the entire understanding between the

14. Prior Performance: Both partjes acknowledge that this contract may have been
partially performed prior to the date that this contract was signed by the parties.
This contract and all of the provisions thercin are ratified back to July 9, 2001,
and shall remain in full force and effect.

\\mthe Pascua Yaqm
. @MA f i |V ld “7“0’

For Desert Modulars Inc.

e’-‘&. /"/'-A/
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D M Desert LEASE AGREEMI:NT
[.lll.!-

LEASE AGREEMENTNO: 1793

CUSTOMER PO:__ 1) PYT 600457
3060 E. hlinois St. Tucson, AZ 85714

'520-747-7870  Fav 520-747-8701 [ singie Unk Lease [7] Multl Unkk Lataa - Sae 1 tached Schedute

[Avena Caprronem o Sumang yni Fuy Sy Loenss sty

This Lease Agreement is made this 15t dayof Dec __ 199_9, by and between Desert ! lodulars, inc.,
an Ailzona z:g%)oraucn (Lesson and lh?l'énowlngmsceS: -2

NAME(Lessee) Pascua Yaqui Tribe of Arﬁizona CONTACT Harv gy__ﬁ_ngmnm
ADDRESS_7474 S, Caming de Qeste CITY _turenn

STATE hZ ZIP_8574¢6 PHONE 883-50838 FAX

Subject to the terms and provisions set forth In this l.easa Agresment, Lessor hereby lea ies 1o Lessee he
equipment described below.  The term of this Lease shall commence on _#4 —— and "shall
cortinue for a minimum of__ g CEL) months, Lesses agrees 1o pay the followir g Monthly Rental
and Other Charges plus af| applicable sales, use and praperty taxes. Monthly Rentals shi Il be paid without
demand and in aadvence on the *# () day of mach caiendar month. Payments of monthly rental
or other charges (hat are 0ol made wilhin twenly (20) days of due date are subjed lo tinance charge of
elghteen (18%) percent per enaum interest from the date due until paid in full,

MONTHLY RENTAL§1,495 ™ DELIVERY 81,216, BLOCK & LEVEL 34 oqp
MODIFICATIONS OTHER__ OTHER

LEASED EQUIPMENT
SERIAL NO! DESCRIPTION INSURA VCE_VALUATION
l 42 . %66 Modn)ar Qffice l S8S. 245 j

SPECIAL CONDITIONS AND INSYRUCTIONS
Special Conditions of the Lease ars attached ang aqre

. ed 1.0 previously
by Tribal Legal .

Lesses c¢an purchase Lhe building ror $85,295 laess 25% of all pafid rents
during the fizet 12 months of the leafﬁﬁa_nemmmjummm-

] wewunir [J  uke Newexceer as NOTEDBELOW [T] INSPEGTION R :PORT ATTACHED
CONDITION NOTES:

o \%
Signed by duly authpazed agents subjec! 1o the 1erms and canditions on both sides of this *ase Agreement
this /4 day of ze@ 189 .
LESSOR; ;gl Mod__qwgaf_\ LEBOEE:JD Sl 2 ZRefS
By: __ —%:1____ By: 2N == ________
“Its: o

M. Casienanl
EQUIPMENT ACCEPTANCE: Lessee or authorized agent scknowleriges reczipt of the Ec ulpment according
1o Pacagraph 2 on the reverse. Rectived ang acceptod by:

Is: ; Date Recefved .

mew&é,(/, %f\

1 TS e —— L o
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CONDITIONS OF LEASE AGREEMENT
In addition to the conditions and payment of rentals and charges on the reverse side, the following Is sgreed to:

1. Taxes, Fecy, und Expenses: Lowsor shall pay all aale mnd use Laxce Inchuding personal property tares fot the paried the aquipmant s on lease Leysan shall
pay all ascssmans ind fixcs for the use snd of transponation of the oquipmant. Lessor to pay sl huensing and registestion foss,

2. Delivery and Acceplance: e Partiey acknowlodgs that Lenaco hes Laken the oquipment for 2 commercial of business putposc and aot for personal, family or
housdold pumase and that this Lease shall net be doeod 8 "Consuner l.case™ within the meaning of A.R.S. 47-2A103(AX3) or sy similar stotute or court decision. Lessar
thall not be lizble to Lessoe for any faikure or delay i delivering the aquipment. 1.£en0 shall not move the equipment from the locntion indicted on Lhe reverse side without the
Cunsnt of the Lossor. The equipman shall ramain persona) pnmywdmdhwmm«dmmtvhmd.

3. DISCLAIMER OF WARRANTIES: UPON THE ACCGPTANCE OF THE EQUIPMENT AS PROVIDED FUR IN PARAGRAPH 2. LESSEE HEREBY
WAJVES AND RELEASES ALL WARRANTIES, OBLIGATIONS AND) LIABILITIES OF LESSOR AND ANY RIGHTS, CLAIMS AND REMEDIES OF LESSEE
AGAINST LESSOR, IS OWNERS, OFFICERS, OR EMPLOYEES, EXPRESSED OR IMPI AFD, ARISING BY LAW OR OTHERWISE, WITH RESPECT TO ANY
AND ALL EQUIPMENT OR OTHER TANGIBIZ OR INTANGIBLF. ITEMS OR BERVICES PROVIDED UNDER THIS AQREEMENT INCLUDING, BUT NOT
LIMITED TO: (1) ANY IMPLIED WARRANTY OR MERCIIANTIRILITY OR FITNESS FOR A $PECIFIC PURTOSE; (1) ANY IMPLIED WARRANTY ARISING

REMEDY, WHETHER IN TORT, CON' TRACT. OR OTHERWISE, AND WHETHER FOR INCIDENTAL, INDIRECY, SPECIAL OR CONSEQUENTIAL DAMAGES
(NCLUDING, BUT NOT LIMITED TO, LOSS OF USE, REVENUE, PROFIT, OR DATA).

4, lndcmn!ty: For the term d‘lheieue-d!wmle!hcw'vm s in the possession of the Lesses, the Lessec holds the Lessor, its agonts and employess harmiess
Mny)om,dﬁmd-malhwmMmhpllcuriiuimﬂnqumaqsaﬂmofhequw.

$.  Insurancc: LaueiullprmtndkaqhMIhdeﬂhumMM&WMnC«ﬁﬁmo{MmuwﬂnuMwﬂ The lienit for
casuaky coverage shall be equial 1o its neplacomant valne and shall be afforded under an ANl Risk form, Lowce shall obtai Conprcharnsive Qeneral Lisbility Policy with
IMMMMSI,M.mhMIyWndmyWW. MMohhn.huﬁaﬂhmnﬂudﬂbﬂdwhliﬁhwmyndlos
”ywwmmwphyzbldmgem\mgc A!Olaymioeo(emcdluiwwil!hpmvidudlou\elma.

6. Maiatenance and Damage: Lessoc agreas to keey 1o kexp the equipment in good rpair ad upersting osadition m1d 10 retwm the squipmct (o the Lesaor in
same condition and fate of repsir ax defivered 36 indicated on the revarse and/or on the INSPECTION REPORT, ordinary wear md tar exoupted Lensoc shall not wodify the
oquipmant Withetd, the writton consont of the Leasor, Any damaeges not repaired by the Lessee priar tu the return of the equipment shall be repaired
by the Lessor at the Lessee's expense.

7. Accidents and Claims: anpoﬁhklﬁalwmﬂnlmhllndifyﬂ\ew of any casualty involving the equipmart including the naturo of the
SRty 20 the nam(s) of any person(s) njuced

8. Iaspection by Lessor: The Lessor may inspect the cquipment af any reasonable time subject 10 the security regulstions of sny agancy of the Unitod Ststes and
shall have the right 10 post. my nixios protecting the Lessor's inarest.

9. Termination: Thctmdﬂmhmihtﬂ“nmpcioduadfoﬂhmtbemside. If the equipment s retumed prior o the last month of the minimam
pmeimmtv“mh_nﬁn:hmd!@%dnlnmbdﬁmw”Mdihchuﬂlklnndpy-hk. The Lessor may leass of seil the rtumod
mwwumdfedmgmetau'ubhukntomwmimanp Lessec shall BV¢ 30 day written notice of it 1o terminate the Jease. Termination of the leare
mnmmwmwno\emmp.udlmmw.ummmcw

10. Holdmpn \\’ilhmai.oﬂhelmor.myhoidovamamomhlknoﬂbcnhimmmmuhcdmm{tobnlqnmam«uwmlhbmuueme
mm%neﬂuwnhmmmmwhe&; Mm-acmnq»buhndlhemhmlmcmhlmuytmnhauﬁcbnby

11.  Lawful Use, Assigament, and Subletiing: Lessee shall use the equipmant uﬂyfwhwﬁdm«emdi\mwﬂahhmdmewuu&¢
jurisdictions. MM@!I{MMW.WBWHNM adli«ufwhmmmcyndcpaiimd'uuquw. Leasee shall nat

lessee
mm_wmmmlmmmmwhwwmxmwue, 100 of Ure equipment by giving
mnwuu_mmm TMWIA'Hbemde.dlo\htlmMlbtbatclllhdnﬂwlm(odu.ypmﬂudhclmwn«lmﬁulo
repossass (he quipment. Rep of the oquip dnummﬁcwhlasnnomhoﬂimwp-yrauhdmmmmhmp&-mumw
for in Paragroph (3) wunmumunmmummumngsmmmmwi:bkmup.,nxlmmuunﬁuwmm

15, Miscellancous: This greananl rpresants the entire understanding, batwoon the pattics.

imemmeetod under the laws of the Stute of Artmne, Any change or modification mugt be i wriling  Thia Leasc shall he

td WOSCIED BECT B2 Aoy T8 bl 825 @ "ON SNOHu WILSAS XHd dtloseued : LioNg 1Y
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| LEASE AGREEMENT
- Desert
D M IMOdu,ars ENROLLMENT
Ine. N
{Aizons Deparinent of Buiding and Fics Saoly License 86812) : éﬁg?gb:ggiiMENT NO:_2022

3960 E. Winois St. Tucson, AZ 85714 _ :
520-747-7870 Fax'520-747-8701 a Single Unit Lease [J Multi-Unit Lease - SCC Attached Schedule

This Lease Agreement is made this 7 | day of Nov ,2000 , by and between Desert Modulars, Inc.,
an Arizona co?porau‘on (Lessor) and the Toﬂ_owny"ng (Cesseeyf ek

NAME(Lessee) Pascua Yaqui tribe of Arizona CONTACT“Harvey ThompsoN

ADDRESS_ 3474 g Caming de Qeste : CITY _myueson
STATE_AZ ZIP 85746 PHONE_879-5140 __FAX

Subject to the terms and provisions set forth in this Lease Agreement, Lessor hereby leases to Lessee the
equipment described below. The term of this Lease shall commence on fadad and shall
continue for a minimum of_sixty (60) months. Lessee agrees to pay the following Monthly
Rental and Other Charges plus all applicable sales, use and property taxes. Monthly Rentals shall be paid
without demand and in advance on the ** (__) day of each calendar month. Payments of
monthly rental or other charges that are not made within twenty (20) days of due date are subject to finance
charge of eighteen (18%) percent per annum interest from the date due until paid in full.

MONTHLY RENTAL $1,985 DELIVERY * BLOCK & LEVEL  *
TIEDOWNS - STEPS OTHER
RETURN DELIVERY Preav, TAKE DOWN Prev. 1f(*),amount to be assessed at time of return.

As provided for on the reverse side hereof, iessee shall be responsible for all damages to the Equipment,

Lessee shall pay all cleaning charges, including the minimum cleaning charge, and Lessee must provide
Lessor with a Certificate of Insurance.

The equipment will be located at 4725 Calle Tetakusim

LEASED EQUIPMENT
SERIAL NO: DESCR’PT]ON - INSURANCE VALUATION
[ | New 42" x 62 Modular Office | 99.9sq

) SPECIAL CONDITIONS AND INSTRUCTIONS
* Delievry, set-up, skirt at $9.075

; ** Lease commences upon completion at site,

i

-

[ NEwWuNIT [ UKe NewExcepr ASNOTEDBELOW [] INSPECTION REPORT ATTACHED
CONDITION NOTES:

R

Signed by duly authorized agents subject to the terms and conditions on both,sides of this Lease Agreement
this _7_day of Noy - , 2000, ‘ )

—~ 5 4
s 4 !
LESSOR: Desert ars{In LESSEES | NG , ZL/N’/
By: — ’ By:
1 s ez | Its:

EQUIPMENT ACCEPTANCE: Lessee or authorized agent acknowledges receipt of the Equ}pment according

to Paragraph 2 on the reverse. Received and accepted by:

Its: o

Date Received

T ——————— e e e — e
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CONDITIONS OF LEASE AGREEMENT
In additivn to the conditions snd payment of rentals and charges on the reverse side, the following is agreed to:

1. Tazes, Fees, und Expenses; fossor shal poy all male and use Laxcs Inchuding personal property taaes for the peried the squipment is on Joase. Lessee shall
Ppay 3l) asscssmants ind fixs for the uee and of transportation of the squipmant. Lessor to pay sil licensing and registration fess,

2. Delivery and Acceptance: The Parties acknowledge that Leraco hes Laken the oquipment for 3 commerdial of business puarposc and not for peronal, tamily or
household pumose and that this Lease shell et be deemed & "Contumer Lease” within the meaning of AR S. 47-2A103AXS) & sy similar fatute or court decision, Lossor

3. DISCLAIMER OF WARRANTIES: UTON THE ACCEFTANCE OF THE EQUIPMENT AS PROVIDE!D FOR IN PARAGRAPI] 2, LESSEE HEREBY
WAIVES AND RELEASES ALI, WARRANTIES, OBLIGATIONS AND> LIABIUITIES OF LESSOR AND ANY RIGHTS, CLAIMS AND REMEDIFS OF LESSEE
AGAINST LESSOR, TS OWNERS, OFFICERS, OR EMPLOYEES, EXPRESSED OR IMPLIED, ARISING BY LAW OR OTHERWISE, WITH RESPECT TO ANY

LIMITED TO: (1) ANY IMPLIED WARRANTY 0OR MERCIANTIRILITY OR FITNESS FOR A SPECIFIC PURPOSE; (JI) ANY IMPLIED WARRANTY ARISING
FROM COURSE OF PERFORMANCE. COURSE OF DEALING OR USAGE OF TRADE, AND (Ill) ANY OBLIOATION, LIADILITY, RIGHT, CLAIM, OR
REMEDY, WHETHER IN TORT, CONTRACT, OR OTHERWISE, AND WHETHER FOR INCIDENTAL, INDIREC'T, SPECIAL OR CONSEQUENTIAL DAMAQES
(INCLUDING, BUT NOT LIMITED T0, LOSS OF USE, REVENUF, PROFIT, OR DATA).

4. Indemnity; F«l’nt«moﬁheleuendlwuﬁleﬁoowmhihymdmlmnmcwbol&mlm,'hn.ab-uvmhyonhmnku
Mnymdm&mwlhwm M&n(kpﬂeﬂm.ﬁ\mﬂum@,m&iﬂ.wq&aﬁmoﬂwmw

Gsuaky coverage shall be squal 10 its replaccmant value and shall be afforded under an All Risk form, Lowes shall obtain a Coniprchansive General U-Hiiy Policy with
limits not lmMSI,OO0,000hMWMMMyWW. Detent Modulars, Inc. shsll h-mnninndﬁwﬁwdf«lhwiywpndh-
paywwkhrupodhwy\bldnmpwmp A daynaiouorcmcdluimwillhpmvidcdlomemv

6. Maiotenance and Damage: Lescagesio keep 10 keep the equiprent in good repair and upersting esadition nd 1o retum the equipmat 1o the Leseor in
same condition and state of repair as deliverod 38 indicaled on the reverse and/or on the INSPECTION REPORT, ordinary woer and tear wxoepled  Lowee shall not modify the

by the Lessor at the Lessee's eapense.

7. Accidents and Claims: Asmmpmbmaauevmuwumnnaifymwo(myum:,'.mw;anm including the nture of the
Sasusky and the name(s) of any person(s) injuced.

8. Inspection by Lessor: mu:mmywnmeq-ipmanym.u.mmtgeawmucuﬁymmwmym«muﬂdmm
muuwmnpmmnymmuhgmmmm.

Thetorm of the leans is for
pmod,um{vumbp&nchrg-umu-lmhhiuhxwnmdmh&cwﬂh‘um payable. The Lessor may leass or sell the rctumed
qubmwﬂhmdl‘admglulm%oblipﬁmhlbcwimdmp Leasee shall Eive 30 day writien nctice of Bl Lo tarminste the Jease. Taminstion of the fease
mna«mwmmmommpmmmmmu,--uoubhmmmm

10.  Holdover: with ecosent of the Lessor, any holdover afler the expiration of the minimum tern shal be doemed (0 be a lease on 3 th4o-onth basis st the cae

mmmmheﬂuwnnummmdmdhimmﬁuhcﬁx Anytime afler the expiration of the minimum leove term, the Lessor may terminats the lease by
giving Lessee 10 days written notice.

11.  Lawful Use, Assigoment, and Subletting: Leasee shall use the equipmant only for lawful Purposes and n acoardance with the law of the applicsble

jurisdictions. Unleas specifically statod othetwise herein, Lagsee is responsible for sl pamits and licames for the ocaupancy and operation of the equiptwrt.  Lewsoc shall not
assign, Ursnnder, or sublet the SHment,

12, Default by Lessee: If the Lessee fails to pay ret o nymuy»lqvpmhua'n,ummmhtowywnmymhamwm&hndbhm
bchmhllbehdefmlndthlMMWMN!MNMMWNM&WNmeu&Q, ion of Ure equip by giving
mnmhm}htmu Theo‘qulpmmmﬂh:md:d(o\htlmmmmmmnmclamtouunymdhlmwh«nmw
tpossets the equipment. qudmami(mdnamrﬁmmlnwmhobﬁuiwuwyrmhnddnmmmd-mmdmumﬁdﬁ
for in Paragroph (3). lflbcl.aueddwuhtd-llimlomnh,tmgea,Wbm:mmd«)mmplhblcdmp.thclm shsll be entitled (0 recover from
lmdllmlﬁmmdmmooﬁimmdnmlofﬁclm‘xddml

14, zuoppel:mwmmmmwmamvmmmwwmummw a
! . secutity intarest given by tho Losscr to the
Arl.amlmmmm.m:iyhmamymmmanrrmutbam(tmlmndmmh@udnmmum:’humﬂhmy' ?NMM
wb)undubom\m_ nemwu\ahlm‘:mm&m}omd&eulmmmwuuem&ddﬁhu-u-uubjcd-ni
mhmemwtydcdormywmmumunkmcwrhﬁvwdlthmulM. In thia regard, m.wpmu-hnqmmmnuxo
nooaionmdahmywydmhpmemwyma‘mmtmamnkinthamhjnqmlmd«pﬁmmm thhbyamth;thh

‘”MQ‘WNWWWNM tht the interext of the Arizons Bark under its Ly i i ; P & i or i
he ol ol ot @ mymdnwmum(mdmwnwnanm(o

A's

15, Miscelluneous: This 3BPeneU represents the entire undorstanding baweon the pantia. Any change or modification must be in wiitng  Thia Lease shail E 3
K.

intaroreead under the Jaws of the State of Arizona.

£d WESE150 8661 B2 “noy 108 2P B2S : "ON SOk iy s 2 D 2
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A, -
DATE ISSUED 11/6/2000
VENDOR

FASCL  /AQUI TRIBE
~ J E ORDER #

" Billi ng Instr uctions -mai ail Invoices to: Pascua Yaqui Tribe - Attn: Finance
ox 11815 Tucson, AZ 85734-1815, (520) 879-5092
TERMS : NET 30

RCHAS

Department PO, 8

7477876 FAX 7478704
DESERT MODULARS iNC
Altn. KNUTE REF.
3960 £ ILLINQIS

TUCSON
i i

"BRAND / MODEL

x

-

OF A _ONA
PYT010151

BID/QUOTE #

P F.O.B. SHIP TO ADDRESS
DEPT ENROLLMENT DEPARTMENT
Atin.  C/O PROCUREMENT RECEIVING

PASCUA YAQUI TRIBE
7474 5. CAMINO DE OESTE
TUCSON, AZ 85746

TR AN
1$H] 4

@

NO. ONT. UNIT PRICE TOTALS

LEASE AGREEMENT NO: 2022
DATED: 7 NOV 2000 {Copy attached) which is

hesby incomoretad &nd made part of this P.O.
42' X 62 MODULAR OFFICE

MONTHLY (COMMENCE UPON MOVE IN
WHICH l1a EXTIMATED TO B8E MAR 2001)
DELIVERY: CHARGE (ONE TiME CHG)
BLOCK AND LEVEL {GROUND LEVEL)
SKIRTING {PRICE INCLUDED 1N ITEM #3}

ftem #1 payrnent comrmence upon completion

©f site at a monthly rate of $1985.00, items
- #s2. 3end 4 are due lipon compietion of site.

All other Terms & Conditions are ag delineated

herein and the attachments hereunder

Altachments:

1) DM! Lease Agreement No 2027

2) DMI Modudar Drawings & Specifications
Plus Cost Data

3) Inspection Record

4) PYT Bldg Planior Paimit Appiication

5) TERO Regquirements

8) Purchase Crder Tamms and Conditions

Hease “heck 2ppropriate box |

'ONFIRKING PURCHASE
nvoices submited by vendor for payment must reflect this
mount allocated for thisg purchase order. No payment will

nquiries - Procurement {520) 883-5088
BUDGET coODE 001-008-12-8508-00

43

3 ag

5

% QUICATION#: 11419
\

Lic 7
¥ PROCUREMENT: 4(\2? EXECUTIVE

ORDER DO NOT OUPLICATE [}

apate .

Commence upon

PLEASE ACKNOWLADGE RECEIPT

urch
g: authorized unless invoice is

complfionaf ste 12 \ny $198500  $23820.00

1 LOT  1200.00

1 LOT  5575.00 $5575.00

OF PURCHASE CRDER

ase order number PYT010454 and must not exceed the

A BB NS e mte e«

APPROVAL

properly documented.
Fax (520) 883-5133 SUB-TOTAL= $30595.00
- §| EEDERALID # 860703235 ] SALES TAX N (
FREIGHT COST = A
TRIBE &  Ieo. TOTAL COST = $39,595.00

c3yses meFMM&WWMXWW% F 5
= ' :
5%1 g ,/l]m.\ﬁ mame N oA ¢ D 2



PASCUA YAQUI TRIBE OF ARIZONA
PURCHASE ORDER # PYT010151

{Second Page)

p—

rges as delineated within page one (1) of Desert
following is agreed to:
» and Expenses: essdais exempt from all taxes

egligent or otherwise at fault,

condition, or operation of the
p in full forc ifi

‘ f. The limit for casualty coverage shall be equal to its replacement vaiue and shail be

afforded under an Al Risk form. Lessee shail obtain '

§$1.000,000 for bodity injuryfand property damage combined. Desert Modulars, |

Fxsured for liabiiity coverage and loss payee with res

Lcancellation will be provided to the Lessor,

Liability Policy with limits not less than
ne. shall be named as additional
pect to physical damage co
5. Maintenance and damage: Lessor a
caused by damage or neglect b

verage. A thirty (30) day notice of *

grees to keep to kee

y others. All routine mainten

return the equipment to the Lessor in same condition and
REPORT, ordinaiy wear and tear excepted. | esse
Lessor. Any dama

the Lessee's expe

S
ges not repaired by the Lessee £
nse.

p the equipment in good operating condition except where
ance will be provided by the Lessee. Lessee agrees to
tate of repair as delivered as indicated on the INSPECTION
s‘_hal} not mbdify the

ine equipment without the written consent of the
101 to the return of th

® equipment shall be repaired by the Lessor at
possible after the eve

.

7. inspection by Lessor: Th
delivery, setup,

e Lessor has the right
maintenance and repair of the unit,

5es of
8. Termination: The term of the lease is for 3 minimum period as set forth on the reverse side, If the equipment is
retumed prior to the Jast month of the minimum period, an early termination charge of 160% of all rentals due for
Lused portion of the lease will be dus and payable. Lessee shaj| give 30 days written notice of intent to terminate the
case. Termination of the jease shall become effective at the expiration of the 30 days from the date lease mails its
itent to terminate lease. Lease shall be grated an offset against the 100% termination changes of all rentals due if
i8S0r raceive loass or resale proceeds

to enter upon the PASCUA YAQUI Reservation for the purpo
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