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Opinion
Martinez and Plevel, Associate Justices

Appellant, Michael Mesquita, appeals a trial court’s sentencing order that
imposed an indefinite restraining order between Appellant and the victims, imposed
consecutive sentences for his convictions, and did not award Appellant credit for time
served while in the Tribe’s custody.

Facts

The Pascua Yaqui Tribe charged Appellant with six criminal counts in one
complaint (CR-20-107)" and three criminal counts in a second complaint (CR-20-122).%
Appellant’s Opening Br., at pgs. 5-6.

In CR-20-107, Appellant was arrested on March 11, 2020. Appellee’s Attach. A.
Appellant posted bond and was released on March 16, 2020. Appellee’s Resp. Br., at pg.
5. Appellant did not appear at the arraignment hearing on March 18, 2020 and a warrant

! In CR-20-107, Appellant was charged with one count of Assault (4 PYTC § 1-130(A)(3)), one count of
Battery (4 PYTC §1-150(A)), one count of Disobedience of Lawful Order of Court (4 PYTC §1-560),
Resisting Lawful Arrest (4 PYTC §1-730), Possession or Concealment of Stolen Property (4 PYTC §1-
480), and Theft (4 PYTC §1-450) Appellee’s Attach. A.

2 In CR-20-122, Appellant was charged with one count of Criminal Trespass (4 PYTC §1-440(B)), one
count Refusal to Obey a Lawful Order (4 PYTC §1-710), and one count of Possession of Drug
Paraphernalia (4 PYTC §1-790(A)) Appellee’s Attach. C.

1



was issued for his arrest. /d. The Appellant remained on warrant status until he was
arrested on April 21, 2021 that resulted in the additional charges in CR-20-122. Id.

At the time of his arrest on April 21, 2021, Appellant had an unresolved Arizona
State felony parole violation matter. Id. at 6-7. On April 23, 2021, he was extradited by
the State of Arizona to address a felony parole violation. /d. at 7. Appellant was
transferred to the Pascua Yaqui Tribal Court on a temporary basis from Arizona State
custody on three dates. First, for his arraignment in CR-20-122 on June 15, 2021. Id. at 7-
8. Secondly, on September 9, 2021 for the bench trials in CR-20-107 and CR-20-122. Id.
Lastly, on February 24, 2021 for sentencing on both matters. /d.

Bench trials for CR-20-107 and CR-20-122 were held on September 9, 2020. /d. at 6.
In CR-20-107, Appellant was convicted of one count of Resisting Lawful Arrest, one
count of Possession or Concealment of Stolen Property, and one count of Theft.
Appellee’s Resp. Br., at pg. 6. In CR-20-122, Appellant was convicted of one count of
Criminal Trespass and one count of Refusal to Obey a Lawful Order. /d.at 8. Both
matters were set for sentencing on February 24, 2021. /d.

Prior to the sentencing hearing, a pre-sentence report was prepared and submitted to
the trial court by the Tribe’s probation office. /d. at 9. The probation officer concluded
that the Appellant would not make a good candidate for probation, due to his history of
non-compliance with probation and parole. Appellee’s Attach. F., at pg. 4. The probation
officer recommended that Appellant be sentenced to 114 days to run concurrently with
his State sentence. /d. The Tribe submitted a sentencing memorandum which outlined
Appellant’s felony criminal history,’ parole violations, Appellant’s history of non-
compliance with court orders, and that Appellant’s current convictions were committed
while on State parole. Appellee’s Attach. E.

At the sentencing hearing on February 24, 2021, Appellant argued that the trial court
should impose sentences that run concurrently with the State’s parole violation sentence
due to various mitigating factors presented.* The Tribe’s probation officer recommended
concurrent sentences as well. Appellant’s Opening Br., at pg. 7. Appellee opposed the
imposition of concurrent sentences and argued that Appellant’s sentences should run
consecutively after he served his sentence on the State parole violations. Appellee’s Resp.
Br., at pg. 10. Appellee reiterated the arguments in its sentencing memorandum but
additionally argued that the offenses committed by Appellant in CR-20-107 and CR-20-
122 were committed on the Pascua Yaqui Reservation and are separate and apart from his
State parole violations, and that Appellant should not get a “free pass” on sentencing. /d.

The trial court sentenced Appellant to 114 days of incarceration in CR-20-107, to run
consecutively with his State sentence. Sentencing Order, at pg. 2. In CR-21-122, the trial

3 Appellant’s prior criminal history includes a 2003 felony conviction for armed robbery and a 2012
conviction for robbery. Appellee’s Resp. Br., at pg. 9.

“ Appellant presented that he had obtained his GED while in custody, had experienced in-custody hardships
due to COVID-19 restrictions, had lost loved ones to COVID-19, was working as a shower porter while in
custody, and had signed up for additional educational classes. Appellant’s Opening Br., at pg. 7.
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court sentenced the Appellant to 45 days of incarceration, to run consecutively to the
sentence imposed in CR-20-107 and to the Appellant’s State sentence. /d. The trial court
also ordered that the Appellant be restrained from contacting any of the named victims in
either CR-20-107 or CR 20-122 “indefinitely”. Id. The issue of credit for time served was
not addressed at the sentencing hearing and the trial court did not address the issue in its
sentencing order. Therefore, Appellant’s days spent in the Tribe’s custody were not
credited towards his sentences.

The Appellant requests that this Court review the trial court’s sentencing order
and argues that the trial court’s imposition of an indefinite restraining order, the
imposition of consecutive sentences, and the court’s failure to grant the Appellant credit
for time served were abuses of the trial court’s discretion. Appellant’s Opening Br., at pg.
5.

Standard of Review

We agree with numerous courts that an appellate court’s review of sentencing
decisions is for an abuse of discretion. E.g., Gall v. United States, 552 U.S. 38, 52-53,
128 S. Ct. 586 (2007); United States v. Autery, 555 F.3d 864, 872 (9th Cir. 2009); United
States v. Carty, 520 F.3d 984, 993 (9th Cir. 2008); United States v. Amezcua-Vasquez,
567 F.3d 1050, 1053 (9th Cir. 2009). “The court abuses its discretion when it makes an
error of law in reaching a discretionary conclusion or when the record, viewed in the light
most favorable to upholding the trial court’s decision, is devoid of competent evidence to
support the decision.” Pascua Yaqui Tribe v. Coleman, No. CA-15-003, at 2 (PYT Ct.
App. Nov. 17, 2015). Only a procedurally erroneous or a substantively unreasonable
sentence should be set aside. Gall, 552 U.S. at 46; United States v. Rangel, 697 F.3d 795,
800 (9th Cir. 2012)

Where a defendant fails to raise a procedural error to the trial court at sentencing,
the standard of review is plain error. U.S. v. Rangel, at 800; United States v. Lloyd, 807
F.3d 1128, 1139-1140 (9th Cir. 2015). Under the plain error standard, relief is warranted
where the trial court committed error that is plain and affected substantial rights. United
States v. Olano, 507 U.S. 725, 732 (1993); U.S. v. Lloyd, at 1139.

Discussion

The Appellant raises three issues for appellate review. The first being, the
imposition of an indefinite restraining order between Appellant and the named victims in
the trial court’s sentencing order. The second, whether or not the imposition of
consecutive sentences was substantively unreasonable. Lastly, whether or not the trial
court erred in failing to award Appellant credit for time served.

a. Imposition of an indefinite restraining order at sentencing.

The Pascua Yaqui Tribal Court is a court of general jurisdiction. See 3 PYTC §1-1-
20. Criminal jurisdiction is statutorily vested in the tribal court when an individual
commits a statutorily enumerated offense within the Tribe’s territory. Id; See 3 PYTC §
1-1-50. The tribal court can assert personal jurisdiction over the individual and the
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subject matter i.e. the criminal conduct for the life of the criminal case. Criminal cases
have a timeline for resolution, and end with a final judgment and sentence.

The court in this matter issued an indefinite no-contact order as to the victims in both
cause numbers. Appellant’s Ex. 9; Sentencing Order dated Feb 24, 2021; Appellant’s Ex.
11, at pgs. 12-14. In doing so, the sentencing judge simply stated that the defendant was
indefinitely restrained from contact with the victims in the two causes. /d.

The Pascua Yaqui Tribe uses an indeterminate form of sentencing, wherein there is a
set maximum sentence including incarceration and/or a fine for each offense, the judge
has discretion within that range to impose the sentence, subject to the code provisions, 4
PYTC §4-20. However, instead of an administrative panel or agency, it is the court who
can grant parole, 4 PYTC §4-140, or commute a sentence, 4 PYTC §4-80, but only after
at least one-half (1/2) of the sentence imposed has been served. The PYTC also provides
for the suspension of sentences for a term of probation or community supervision,
wherein reasonable conditions can be imposed on the defendant’s conduct (4 PYTC § 4-
90). See generally, Wayne R. Lafave, et.al., Criminal Procedure, §§26.1(c), (d) & (e)
(6th ed. 2017)

The Pascua Yaqui Code does not make any provisions for criminal sentencing orders
to include no-contact orders as a term of incarceration. 4 PYTC §4-20 and §4-70.

However, our inquiry [should] not stop with the sentencing provision. The court
possesses broad powers to “protect the administration of justice from ‘abuses,
oppression and injustice.” ” Wheeler v. United States, 640 F.2d 1116, 1123 (9th
Cir.1981). The government asks us to use this power to protect a [victim] .... The
power to protect the administration of justice “must be exercised with circumspection.
It may be invoked only when ... the defendant's conduct presents ... significant
interference with the [administration of justice].” /d. at 1124 (quoting Bitter v. United
States, 389 U.S. 15, 16, 88 S.Ct. 6, 19 L.Ed.2d 15 (1967)).

United States v. Morris, 259 F.3d 894, 900 (7th Cir. 2001).

The PYTC does not provide for the issuance of no-contact orders except in the
imposition of a suspended sentence, “[t]he Court may, on such terms and conditions as
the Court may impose, suspend the sentence and release a convicted person upon that
person’s pledge of good conduct for the duration of the sentence.” 4 PYTC § 4-90. Also,
in the context of civil proceedings a party may request preliminary injunctions and
temporary restraining orders. 3 PYTC §2-1-100. Nowhere in the Pascua Yaqui Code is a
provision made for a permanent restraining order or an indefinite no-contact order such
as was issued here. Further, the court in this matter made no findings other than the
commission of the crime itself that the Appellant was a danger to the victims in the
future, or that future contact with the victims would result in a “significant interference
with the administration of justice.” Morris, supra.



Therefore, the issuance of an indefinite no-contact order against the Appellant was an
abuse of discretion.

b. Imposition of Consecutive Sentences.

The Appellant argues that the trial court erred in failing to properly weigh the
mitigating factors he presented at sentencing and thus, the imposition of consecutive
rather than concurrent sentences was substantially unreasonable. Appellant’s Opening
Br., at pgs. 9-11.

The Pascua Yaqui Tribal Code does not provide the weight a trial court must give
aggravating or mitigating factors at sentencing. In reviewing the Tribe’s Criminal Code
related to sentencing (see 4 PYTC) the trial court for the most part has a broad range of
discretion in sentencing a defendant. As to the crimes Appellant was convicted of, the
Pascua Yaqui Tribal Code prescribed a maximum imprisonment sentence of one year for
each count he was convicted of.* See 4 PYTC 4-20.

In determining whether the imposition of consecutive sentences was reasonable,
we turn to federal case law for guidance. The imposed sentence must be “sufficient, but
not greater than necessary to reflect the seriousness of the offense, promote respect for
the law, and provide just punishment; to afford adequate deterrence; to protect the public;
and to provide the defendant with needed educational or vocational training, medical
care, or other correctional treatment.” U.S. v. Carty, at 991. The court among other things
should consider the individual and his or her personal circumstances, the individual’s
history and characteristics, the nature and circumstances of the offense, the need for the
sentence imposed, and kinds of sentences available. /d. Gall v. U.S., at 52-53.

In determining Appellant’s consecutive sentences, the trial court did hear from
Appellant’s counsel and the Appellant regarding his individual circumstances and other
mitigating factors. Sentencing Hrg’ Tr., at pg. 7-10. The court was also presented with
the Appellant’s criminal history, which included two prior felony convictions, a history
of non-compliance with probation and parole, and argument from the Tribe that awarding
Appellant a sentence concurrent with the sentence he was currently serving for his State
parole offense, would result in Appellant not serving any time for the crimes he was
convicted of in tribal court. Sentencing Hrg’ Tr. at 4-6; Appellee’s Attach. E.

The trial court was presented with and considered both mitigating and aggravating
factors at the sentencing hearing. The trial court had the discretion as to how much
weight to give those factors in issuing its sentencing order. The trial court’s imposition of
consecutive sentences totaling 159 days is far below the statutory prescribed sentencing
maximum for the offenses Appellant was convicted of. We find that the trial court’s
imposition of consecutive sentences was reasonable and was thus, not an abuse of
discretion.

5 Appellant was convicted of a total of five criminal counts. See Sentencing Order.
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c. Failure to Award Credit for Time Served

The Appellant argues that the trial court erred when it failed to award Appellant
credit for time served while in the Tribe’s custody. Appellant’s Opening Br., at pg. 5.
Appellant did not raise this issue at sentencing, thus, we review for plain error.

The Pascua Yaqui Tribal Code does not address specifically the awarding of
credit for time served while in the Tribe’s custody. Federal law does provide guidance
that generally a defendant is entitled to credit for time served while in the custody of the
jurisdiction in which his or her offense occurred. United States v. Wilson, 503 U.S. 329,

337 (1992).

Here, the trial court should have awarded the Appellant credit for time served in
the Tribe’s custody. This error by the court affects a substantial right of the Appellant,
which is the right to be free and released from custody earlier than indicated in the
sentencing order. The trial court must calculate the number of days Appellant served in
the Tribe’s custody and award him credit for those days served.

Conclusion

We hold that the trial court did abuse its discretion in imposing an “indefinite” no
contact order between the Appellant and the victims in the aforementioned cases.

We hold that the trial court did not abuse its discretion in sentencing Appellant to
consecutive sentences to run after his Arizona State sentence, and thus, we affirm the
court’s decision on this issue.

We additionally hold that the trial court erred in failing to award Appellant credit

for time served.
Order

This case is REMANDED to the trial court to continue proceedings consistent with
the Pascua Yaqui Tribal Code and this Opinion and Order.

So ORDERED this 9" day of September, 2021.
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Jastice Kendra A. Marthier
I, CONCUR:

] RN [q. " 27
ez e fees,
Interim Chief Justice Robert J. Miller
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REQUEST FOR ORAL ARGUMENT

The Appellant appears to raise three issues on appeal, each of which are straightforward.
Specifically, he asserts that he was denied credit for time he had already served while in Pascua
Yaqui custody, that the trial court issued an invalid “indefinite no contact” order, and that the
trial court abused its sentencing discretion. The Appellant has not requested that the matter be
set for an oral argument pursuant to 3 PYTC § 2-3-180, 3 PYTC § 2-3-260(C)(6) and/or (D).

Given the uncomplicated nature of the Appellant’s arguments, and the information
contained in the record, the Tribe believes that oral argument would be unnecessary unless the

Court determines that such argument would be within the interests of justice.

STATEMENT OF JURISDICTION

The Pascua Yaqui Tribal Rules of Appellate Procedure grant parties the right to appeal in
most, but not all, circumstances. See generally 3 PYTC § 2-3-30, ef seq. This includes the right
for a Defendant to appeal the conviction and/or sentence imposed as part of a criminal case. See
3 PYTC § 2-3-40(C); 3 PYTC § 2-3-90; see also generally PYT v. Valenzuela, CA-19-001, p.1
(PYT Ct. App. 2019) (defendant’s appeal of trial and sentencing issues.) The
Defendant/Appellant is an enrolled member of the Pascua Yaqui Tribe, and was convicted of
several offenses that occurred within the physical boundaries of the Pascua Yaqui Reservation.

Thus, this Court has jurisdiction over this appeal.



STANDARD OF REVIEW

Based on the Tribe’s research, the Pascua Yaqui Court of Appeals has yet to determine
how sentencing decisions are to be reviewed on appeal. However, federal courts have addressed
this issue. According to those courts, sentencing decisions are reviewed under an “abuse of
discretion” standard. United States v. Amezcua-Vasquez, 567 F.3d 1050, 1053 (9th Cir. 2009);
United States v. Edwards, 595 F.3d 1004, 1014 (9th Cir. 2010); see also PYT v. Miranda, CA-
08-015, p.22 (PYT Ct. App. 2009) (holding that this Court may look to Arizona or Federal
authority in the absence of controlling Pascua Yaqui law). Accordingly, the trial court’s issuance
of the indefinite “no contact” order and the sentences imposed upon the Appellant should be
reviewed to determine whether the court abused its discretion.

Courts will “not find a clear abuse of discretion unless, after carefully evaluating all the
relevant factors, we conclude that the denial was arbitrary or unreasonable.” United States v.
Flynt, 756 F.2d 1352, 1358 (9th Cir.), amended, 764 F.2d 675 (9th Cir. 1985). This analysis
depends heavily on the facts and circumstances of a particular case, and the weight the reviewing
court gives to “any single factor may vary with the extent of the showings on the other factors.”
Id.; see also PYT v. Coleman, CA 15-003 (Nov. 2015) (finding that a court “abuses its discretion
when it makes an error of law in reaching a discretionary conclusion or when the record, viewed
in the light most favorable to upholding the trial court’s decision, is devoid of competent
evidence to support the decision.”); see also Stoof ex. rel. Lopez, CA-18-001, p.2. As will be
discussed, infra, the trial court did not abuse its discretion in sentencing the Appellant but did
abuse its discretion when it issued the indefinite restraint order.

However, the third issue raised by the Appellant — specifically regarding whether he was

entitled to credit for time he served while in the physical custody of the Pascua Yaqui Tribe —
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must be reviewed for plain error. The Appellant failed to raise the issue of time credits at the
trial court level. Under this standard, the Appellant must show that the trial court committed “an
‘error’ that is plain and that ‘affects substantial rights.”” United States v. McCaleb, 552 F.3d
1053, 1057 (9th Cir. 2009) (quoting United States v. Olano, 507 U.S. 725, 732, 113 S.Ct. 1770
(1993)). Although the Appellant never raised the issue of time credits at sentencing, failure to

grant him the appropriate credit amounted to plain error.



1.

ISSUES PRESENTED FOR REVIEW

Did the trial court abuse its discretion when it ordered that the Appellant be subjected to
an “indefinite” restraint order with regards to his ability to contact the victims in either of
his cases when said order would extend past the expiration of the court’s jurisdiction over
the Appellant?

Did the trial court commit plain error when it failed to grant the Appellant credit for time
he had already served in Tribal custody, even though the Appellant failed to raise the
issue at the time of sentencing?

Did the trial court abuse its discretion when it sentenced the Appellant to consecutive
terms of incarceration in light of his significant criminal history, his history of
absconding from parole and pretrial release, the fact that he committed offenses in two
separate cases while on parole, and the nature of the crimes for which he had been

convicted?



STATEMENT OF THE CASE

I. Facts and Proceedings Below:
a. CR-20-107, Facts and Procedural History:

The offenses charged in CR-20-107 stemmed from events that occurred on March 11,
2020. Officers were initially called to an area located near the intersection of Camino Benem
and Calle Torim in response to a report of a robbery. The victim in the case, Monica Godoy,'
told officers that the Appellant — whom she knew — approached her while she was sitting in
the driver’s seat of her vehicle. The victim indicated that the Appellant punched her twice in the
face, took her purse and fled. Officers observed injuries consistent with the victim’s account.
While officers were interviewing the victim, they saw the Appellant in the area and ordered him
to stop. The Appellant ran away, stopping briefly behind a parked vehicle before entering the
yard of a nearby residence. When officers were able to catch the Appellant, he balled his hands
into fists and resisted the officers’ attempts to place him under arrest. Officers were later able to
locate the victim’s purse behind the vehicle that officers had seen the Appellant hiding behind.
See Tribe’s Exhibit B, Judgment and Setting Sentencing Order, PYT v. Mesquita, CR-20-107,
p.1-3.

The Defendant was charged on March 12, 2020, with the following offenses: 1) Assault,
committed in violation of 4 PYTC § 1-130(A)(3); 2) Battery, committed in violation of 4 PYTC
§ 1-150(A); 3) Disobedience of Lawful Order of Court, committed in violation of 4 PYTC § 1-
560; 4) Resisting a Lawful Arrest, committed in violation of 4 PYTC § 1-730; 5) Possession or
Concealment of Stolen Property, committed in violation of 4 PYTC § 1-480; and, 6) Theft,
committed in violation of 4 PYTC § 1-450. See Tribe’s Exhibit A, Complaint and Affidavit,

PYTv. Mesquita, CR-20-107.

! Some documents in the trial court record also refer to the victim as Monica “Gadoy.”
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The Defendant was tried before a judge on September 9, 2020. At trial, the victim
indicated that she had been untruthful when she described having been physically assaulted by
the Appellant. See Tribe’s Ex. B, p.2. However, her testimony regarding the theft of her purse
was corroborated by physical evidence and the testimony of a law enforcement officer. Id. at 1-
3. Attrial, the Appellant was convicted of the following counts: Resisting a Lawful Arrest,
Possession of Concealment of Stolen Property, and Theft. Id. at 3.2 Sentencing was set for
February 24, 2021, along with the sentencing hearing in CR-20-122. /d.3

b. CR-20-107, Time Credits:

In CR-20-107, the Appellant was arrested on March 11, 2020. Ex. A, p.3. His initial
hearing was held on March 12, 2021. See Initial Hearing Order, PYT v. Mesquita, CR-20-107,
p.1. At that hearing, the trial court ordered that he be held on a $700.00 cash bond due to the
nature of the charged offenses and the Appellant’s criminal history. Id. Appellant was also
ordered to obey all laws and to attend all court hearings. /d. Bond was posted on his behalf on
March 16, 2021. See Appearance Bond, PY7T v. Mesquita, CR-20-107, p.2-3. The Appellant
failed to appear for his arraignment hearing on March 18, 2021, and a warrant issued for his
arrest. As of the time the warrant issued, the Appellant had served a total of six days in custody.
The Appellant remained on warrant status until April 21, 2021, when he was arrested on new
charges. Tribe’s Exhibit C, Complaint and Affidavit, PYT v. Mesquita, CR-20-122, p.3.

The Appellant appeared for an arraignment and an order to show cause hearing on April
22, 2020. See Show Cause Order; Arraignment Hearing; Order setting Trial, PYT v. Mesquita,
CR-20-107, p.1. This granted him an additional day of credit, bringing the total to seven days.

At the hearing, the Appellant was held on a cash bond of $3,500.00. Id. at 2. During the

2 It should be noted that the Tribe moved to dismiss counts one, two, and three after the close of evidence due to the
victim’s testimony. That motion was granted. See Ex. B, p.2.

3 Sentencing was initially set for December 7, 2020, but was continued at the request of the parties due to ongoing
Covid-19 concerns.
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pendency of this case, the Appellant was extradited to the custody of Arizona — specifically to
the physical custody of the Arizona Department of Corrections — to handle matters relating to
his felony parole violation case. See PYT v. Mesquita, EX-20-003, Order for Arrest Warrant
(Extradition Demand). The Appellant was extradited on April 23, 2020. When combined with
the additional credit he had earned in March of 2020, this brought the amount of time the
Appellant had served in Pascua Yaqui custody to eight days.

While the Appellant was in State custody, the Pascua Yaqui Tribe writted, or “borrowed”
custody of him from the State on a temporary basis for his trial and sentencing dates. The
Appellant was returned to State custody after each of these hearings. His bench trial occurred on
September 9, 2020. He was sentenced on February 24, 2021. Given the amount he served in
custody as to each of these dates, when combined with his previously earned credits, the
Appellant had served a total of ten days in custody on CR-21-107 at the time of his sentencing.

c¢. CR-20-122, Facts and Procedural History:

The offenses charged in CR-20-122 stemmed from events that occurred on April 21,
2020, approximately one month after the charges involved in CR-20-107. Officers were
dispatched to a residence located on South Camino Cocoim regarding a report of trespassing.
The victim, Yolanda Flores, had reported that the Appellant had entered her home and was
refusing to leave. Before officers could get to the scene, the victim’s husband was able to get the
Appellant to leave the residence. Officers located the Appellant, who, as he did in his first case,
ran away despite officers’ orders to stop. After a foot chase, officers were able to apprehend and
arrest the Appellant. At least one of the officers involved in this investigation had also been
involved in the investigation in CR-20-107. During a search incident to arrest, officers located a
glass narcotics pipe in one of the Appellant’s pockets. Tribe’s Ex. C; see also Tribe’s Exhibit D,

Judgement and Sentencing Order, PYT v. Mesquita, CR-20-122. Both Ms. Flores and her



husband were elderly. Tribe’s Exhibit E, Sentencing Memorandum, PYT v. Mesquita, CR-20-
122, p.2.

The Appellant was charged on April 22, 2021, with three offenses: 1) Criminal Trespass,
committed in violation of 4 PYTC § 1-440(B); 2) Refusal to Obey a Lawful Order, committed in
violation of 4 PYTC §1-710; and 3) Possession of Drug Paraphernalia, committed in violation of
4 PYTC § 1-790(A). A bench trial was heard on September 9, 2020. At trial, he was convicted
of Criminal Trespass and Refusal to Obey a Lawful Order. He was acquitted of the
paraphernalia count. See Ex. D, p.2. Sentencing was also set for February 24, 2021, alongside
CR-20-107. Id.

d. CR-20-122, Time Credits:

In CR-21-122, the Appellant was arrested on April 21, 2020. His initial hearing was held
on April 22, 2020. See Initial Hearing Order, PYT v. Mesquita, CR-20-122. At that hearing, he
was held on a $3,500.00 bond, which was to run concurrently with the bond imposed in CR-20-
177. Id. at 2. This granted him two days of time-served credit. An arraignment hearing was set
for April 29, 2020, but was continued due to the fact that the Appellant had been extradited to
Arizona state custody on April 23, 2020. Because the Appellant was not in Pascua Yaqui
custody and unable to attend the April 29" hearing, he earned no credit for the hearing that
occurred on that date. Appellant was writted back to the Pascua Yaqui Tribal Court on a
temporary basis from State custody for an arraignment that occurred on June 15, 2021. He was
returned to the custody of the Arizona Department of Corrections immediately afterwards. This
granted him an additional day of credit, bringing his total time-served credits in this case to three
days. The Appellant was writted back on a temporary basis for his September 9, 2020, trial date,
and for his February 24, 2021, sentencing hearing. With the credit given for each of those days,

the Appellant earned a total of five days of time credit as to CR-20-122.



d. Sentencing:

The Appellant was sentenced in both cases on February 24, 2021. A Pre-Sentence Report
(PSR) was prepared prior to sentencing. Tribe’s Exhibit F, Pre-Sentence Report, PYT v.
Mesquita, CR-20-122/CR-21-107. According to the presentence writer, the Appellant admitted
that he had not “done well on probation in the past” but claimed that he had attempted to better
himself while he was in prison. Specifically, he claimed that he had gotten his GED and was
working towards obtaining degrees. /d. at 2. The PSR included information that the Appellant
had absconded from felony parole in August of 2019, and that he committed the offenses in CR-
20-107 and CR-20-122 while on absconder status. /d. The PSR also detailed the Appellant’s
criminal history, which included two felony convictions. Id. at 4. Ultimately, the PSR writer
recommended a total sentence of 114 days of incarceration to be run concurrently with his prison
sentence. Id. at 5.*

Prior to sentencing, the Tribe submitted a sentencing memorandum. Tribe’s Ex. E. In it,
the Tribe provided brief summaries of the offenses in both cases. The Tribe detailed the
Appellant’s felony criminal history, which included a 2003 conviction for armed robbery
committed in Pima County, Arizona, and a 2012 conviction for robbery committed in Maricopa
County, Arizona. /d. at 2. The Tribe also noted that the Appellant had committed the offenses in
CR-20-107 and CR-20-122 while he was on parole, that he had ultimately absconded from
parole supervision, and argued that this demonstrated an unwillingness to abide by court orders.
Id. Relying on the Appellant’s history, the nature of the offenses, and the age of the victim and
her husband in CR-20-122, the Tribe asked the Court to order the Appellant to serve sixty days

in jail in CR-21-107, to be run consecutively to his State prison sentence.’,’ In CR-21-122, the

% The PSR writer additionally recommended that the Appellant be released from custody on his Pascua Yaqui Tribal
Court cases on June 18, 2021. Appellant’s Ex. 11., p.4

* The Appellant’s prison sentence is set to expire on June 18, 2021. /d.

¢ The Tribe also noted that the Appellant had turned down a “lenient” plea offer, and that he had to be writted from
State custody multiple times during the pendency of both cases. /d. at 2. Based on the sentencing transcript, these
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Tribe requested that the Appellant be ordered to serve one year of probation following his release
from custody in CR-21-107, with twelve months of jail suspended as a condition of probation.
Id at 3.

At the time of sentencing, the Tribe also argued that the fact that elderly victims and
witnesses were called to testify in court during a pandemic, as well as the fact that both
individuals expressed fear for their safety justified the Tribe’s recommended sentence.
Appellant’s Exhibit 11, p.4-6. The Tribe additionally argued that the court should give weight to
the fact that the Appellant had absconded from felony probation in his State case, had failed to
appear for his arraignment in CR-20-107, and that the Appellant was ‘“clearly a threat to the
community.” Id. The Tribe also reiterated many of the arguments that had been included in its
sentencing memorandum. Additionally, the Tribe pointed out that the Appellant’s was “separate
and apart from the crimes that he committed” within Pascua Yaqui territory, and argued that the
Appellant should not “be awarded a free pass” or “be awarded a windfall” when he committed
two new offenses while having absconded from felony parole. Id. at p.5-6. Finally, the Tribe
argued that a probation sentence following the expiration of the Appellant’s in custody sentence
would allow the Appellant to be monitored and, thus, promote public safety. Id. at 6. The Tribe
ultimately recommended that the Appellant be sentenced to sixty days of incarceration in CR-20-
107, which was to run consecutively to his State sentence, and that he be ordered to serve one
year of probation with 365 days suspended as a condition of said probation in CR-20-122. The
probation sentence was recommended to run consecutievely to both the State prison sentence and
the sentencing imposed in CR-20-107. Id. at 9.

Appellant’s counsel argued at sentencing that he should not be penalized for the
restrictions imposed by the pandemic, or his exercise of his constitutional rights. Id. at p. 7.

Counsel further argued that the Appellant had obtained his GED and was seeking ways in which

two factors were properly given no consideration by the trial court when imposing sentencing. See generally
Appellant’s Ex. 11.
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to better his life, and that he had been affected by the pandemic. Id. Counsel pointed out that the
Appellant had a job as a shower porter in State prison and that he was “taking steps... to improve
himself.” /d. Counsel ultimately asked for a jail sentence of 114 days, and requested that the
Appellant be released on June 18, 2021.

The Appellant was given an opportunity to address the court at the time of sentencing.
He indicated that he had lost relatives to the COVID-19 pandemic. Id. at 10. He indicated that
he was “constantly getting locked down” in prison due to breakouts. /d. He also stated that his
eyes had been opened with regards to his relationship with the victim in CR-20-107. He claimed
to “respect [his] elders” but said that he had only been asking for water when he entered their
home. /d. Appellant stated that he had “elders too [that he had] to take care of” and asked for
the court to be lenient in sentencing. /d.

At his sentencing on February 24, 2021, the trial court indicated that it had received and
reviewed the files in CR-20-107 and CR-20-122 prior to the hearing. Id; see also Tribe’s Exhibit
G, Sentencing Order, PYT v. Mesquita, CR-20-122/CR-21-107, p.1 (providing further detail
regarding the court’s review of the PSR and Sentencing Memorandum). The court noted the
sentences recommended by each of the parties and by the PSR writer. Ex. G., p.1; Appellant’s
Exhibit 11, p.3-4. The court noted that the Appellant had been previously found to be in
contempt of court for failing to appear and that his bond in the Pascua Yaqui courts had been
forfeited. Appellant’s Ex. 11, p. 11. The court expressed concerns that the Apppellant may have
“an issue with substance abuse or alcohol abuse.” Id. The court then stated that the Appellant
did not appear to be a good candidate for probation given, in part, his failure to comply with
supervision in non-tribal jurisdictions. /d. Based on the Appellant’s “substantial” history and

other factors presented at sentencing, the court indicated that probation was not appropriate. Id.

atp. 11-13.
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The trial court sentenced the Appellant to 114 days of incarceration in CR-20-107, to be
run consecutively to his State sentence. Id. at 12. In CR-21-122, the court sentenced the
Appellant to 45 days of jail, to run consecutively to the sentence imposed in CR-20-107 and to
the Appellant’s State sentence. /d. The court indicated that this would result in the Appellant
serving a total of 159 days of jail following his release from State custody. The trial court also
ordered that the Appellant be restrained from contacting any individual in either CR-20-107 or
CR-20-177 “indefinitely.” Appellant’s Ex. 11, p. 14. At no point during the sentencing

proceedings did Appellant ask the trial court to address the issue of time credits. No credit for

time served was ordered.
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SUMMARY OF THE ARGUMENT

The Appellant essentially raises three issues on appeal. He briefly argues that the order
of restraint issued against him was unlawful, and that he was entitled to credit for time served.
His primary argument is that the trial court abused its discretion by failing to give proper weight
to mitigating factors that were presented on his behalf at the time of sentencing. As will be
discussed in more detail, infra, the Appellant is entitled to relief with regards to the issues
involving the order of restraint and time credits. However, the trial court did not abuse its
discretion when it imposed sentence in these matters, and relief should be denied as to that issue.

The trial court abused its discretion when it ordered that the Appellant be restrained
“indefinitely” from contacting the victims in CR-20-107 and CR-20-122. The court had the
power and jurisdiction to issue a “no contact” order in the criminal matters that would last for the
pendency of its jurisdiction over the Appellant. That jurisdiction will expire once the Appellant
has completed his sentence. Should the victims in either case wish to have a restraint or
protective order that extends beyond the Appellant’s sentence, that is something that would have
to be pursued civilly.

The Appellant failed to raise the issue of whether he was entitled to credit for time served
while he was physically in the custody of the Pascua Yaqui Tribe. Because this issue was not
raised at the time of sentencing, the trial court did not address it. While this means that the
court’s failure to impose credit for time served is subject to a “plain error” analysis, plain error
did occur. The Appellant was entitled to credit for five days already served in CR-20-122, and
credit for ten days already served in CR-20-107.

Finally, the Appellant argues that the trial court did not give proper weight to the
mitigating evidence he and his counsel presented at the time of sentencing, thus abusing its
discretion. The Appellant is incorrect. The trial court reviewed and properly considered the

evidence presented by the Appellant at sentencing. The trial court also reviewed and considered
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evidence submitted in aggravation by the Tribe. When looking at the totality of the
circumstances presented to the trial court—which included, but is not limited to, the fact that the
Appellant had absconded from felony parole in another jurisdiction only to pick up two
successive criminal cases involving separate victims—the sentence imposed was entirely
appropriate. Indeed, and as will be discussed in more detail, infra, the sentence imposed was far
less than what was requested by the prosecution, and far less than what the court could have

imposed. Accordingly, there was no abuse of discretion with regards to this issue, and relief

should be denied.
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LAW AND ARGUMENT

L. The Trial Court Abused its Discretion in Issuing an Order Restraining the
Appellant from Contacting the Victims “Indefinitely.”

While the trial court’s ultimate sentencing decision was not an abuse of discretion, it did
abuse its discretion in one important aspect. Specifically, the trial court erred when it ordered
that the Appellant have no contact with any of the victims listed in CR-21-107 and CR-21-122
for an “indefinite” period of time. See Appellant’s Ex. 11, p. 14. The Appellant claims this to be
error, without citing to any legal authority in support. Based on the Tribe’s research, the
Appellant is entitled to relief as to this issue.

Typically, a trial court’s jurisdiction terminates at the end of a defendant’s sentence,
absent a specific order to the contrary. See e.g. Petition of Schafer, 54 F. Supp. 1019, 1021 (E.D.
Wash. 1944). In this matter, the trial court possessed the absolute authority to issue an order
prohibiting the Appellant from contacting the victims listed in CR-20-107 and CR-20-122 for the
duration of his sentence. As his sentence involved consecutive terms of incarceration which
themselves were set to run consecutively to his Maricopa County sentence, the court’s
jurisdiction over him with regards to the contact order would have expired upon the Appellant’s
last date of incarceration.

The Tribe has been unable to find any authority from federal, state, or the Pascua Yaqui
Tribal courts that allows a court to issue an indefinite order restraining a defendant from
contacting a victim once the person’s sentence has expired. Indeed, victims—and members of
the general public who are not involved in a criminal case—are able to obtain orders of restraint
or protection that can be renewed periodically through a civil cause of action. See e.g. 3 PYTC §

2-1-100(D), (E), (G) (discussing general orders of restraint and protection); see also 4 PYTC § 3-
60.
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Accordingly, the Tribe respectfully submits that the trial court abused its discretion when
it issued an order restraining the Appellant permanently from contacting the victims in CR-20-
107 and CR-20-122. The trial court had the power to issue a restraint or “no contact” order that
would last until the expiration of his jail sentence. Any orders of restraint or protection that
would take place after the expiration of his sentence would need to be pursued by the victims

civilly under the Pascua Yaqui Tribal code.

IL. The Trial Court’s Failure to Grant the Appellant Credit for Time He Served in
Tribal Custody is Subject to Fundamental Error Review; However, the Appellant is
Legally Entitled to Credit for the Time He Served While In Tribal Custody.

At the time of sentencing, the Appellant failed to request that he be granted credit for
time already served in custody. See gemerally Appellant’s Exhibit 11. Nevertheless, the
Appellant was entitled to credit for time that he had served in physical Pascua Yaqui custody in
each of his cases. Because this issue was not raised before the trial court, it must be reviewed
under a plain error analysis.

The Pascua Yaqui Tribal Code does not contain a provision regarding the issuance of
credit for time served while a defendant is in the physical custody of the Pascua Yaqui Tribe
prior to the imposition of sentence. The only portion of the Pascua Yaqui Tribal Code that refers
to the issue of time credits can be found in the Rules of Appellate Procedure. 3 PYTC § 2-2-
490(D) (indicating that, on appeal, a defendant shall “receive the same benefits and credits in the
computation of the sentence as if no appeal had been taken.”). However, federal authority,
again, provides guidance. United States v. Wilson, 503 U.S. 329, 337, 112 S. Ct. 1351, 1355
(1992) (noting that, according to federal statute, a defendant was not entitled to “double credit”
for time served in multiple jurisdictions for different offenses, although he was entitled to time

credit in the jurisdiction in which the offense occurred); see also Miranda, CA-08-015, p. 22.
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The Appellant, in his brief, does not indicate how much credit he was entitled to based on
time already served and, instead, asserts that the trial court failed to give him credit. Based on
the Tribe’s review of the record and applicable case law and code, and under a plain error
analysis, the Appellant is legally entitled to credit in CR-20-122 for five days already served. He

1s also legally entitled in CR-20-107 to credit for ten days already served.

III. ~ The Trial Court Did Not Abuse Its Discretion When It Sentenced the Appellant to
Consecutive Periods of Incarceration, or When the Court Ordered that his
Sentences Run Consecutively to the Expiration of his State Felony Sentence.

The primary focus of Appellant’s brief concerns whether the Trial court abused its
discretion when it imposed sentence in CR-20-107 and CR-20-122. Specifically, the Appellant
asserts that the trial court failed to give adequate weight to the mitigating evidence presented by
himself and his attorney at the time of sentencing. The Appellant is mistaken. The trial court
was provided with an ample amount of both mitigating and aggravating evidence in each of the
Appellant’s cases. On balance, the aggravating evidence presented outweighed the limited
mitigating evidence presented by the Appellant at sentencing. In spite of that, the trial court
imposed a sentence that was less harsh than what the Tribe recommended, and a sentence that
was far more favorable than what the Appellant was legally exposed to following his conviction.
In light of all of the factors presented at sentencing, the trial court did not abuse its discretion in
sentencing the Appellant to consecutive terms of incarceration. Thus, relief should be denied.

The Pascua Yaqui Tribal Code does not statutorily enumerate — as the United States
Federal Code does — specific aggravating and mitigating factors. See c.f United States v. Carty,
520 F.3d 984, 992 (9th Cir. 2008). And yet, even though the United States Federal Code has
specific statutory provisions regarding mitigating and aggravating factors, federal courts have
held that a trial court “need not tick off each” factor in its ruling in order to show that it has
considered them. Id at 992. Additionally, federal courts, and the United States Supreme Court,

have stated that “Trial judges are presumed to know the law and to apply it in making their
17



decisions.” Id. (quoting Walton v. Arizona, 497 US. 639, 653, 110 S.Ct. 3047 (1990), overruled
on other grounds by Ring v. Arizona, 536 U.S. 584, 609, 122 S.Ct. 2428, 153 L.Ed.2d 556
(2002).

When determining whether a trial court has abused its sentencing discretion, the
reviewing court is tasked only with determining whether the imposed sentence is “reasonable.”
Id. “[O]nly a procedurally erroneous or substantively unreasonable sentence will be set aside.”
Id. (emphasis added), see also Rita v. United States, 551 U.S. 338, 351 (2007) (noting that a
sentence within local sentence guidelines is considered to be presumptively reasonable); United
States v. Ressam, 679 F.3d 1069, 1088—89 (9th Cir. 2012) (“The overarching statutory charge for
a district court is to impose a sentence sufficient, but not greater than necessary to reflect the
seriousness of the offense, promote respect for the law, and provide just punishment; to afford
adequate deterrence; to protect the public; and to provide the defendant with needed educational
or vocational training, medical care, or other correctional treatment.”) (quoting Carty, 520 F.3d
at 992-93).

The Ninth Circuit Court of Appeals has dealt with numerous cases regarding whether a
trial court has abused its discretion when it imposes sentence. It has stated:

“One theme runs through the Supreme Court's recent sentencing decisions: United
States v. Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005),
empowered district courts, not appellate courts .... [and] breathe[d] life into the
authority of district court judges to engage in individualized sentencing....” United
States v. Vonner, 516 F.3d 382, 392 (6th Cir.2008) (en banc) (Sutton, J.). We
review sentences for abuse of discretion, and without presuming that outside-
Guidelines sentences are unreasonable. United States v. Carty, 520 F.3d 984, 993
(9th Cir.2008) (en banc). Even if we are certain that we would have imposed a
different sentence had we worn the district judge's robe, we can't reverse on that
basis. Gall v. United States, — U.S. , 128 S.Ct. 586, 597, 169 L.Ed.2d 445
(2007).”

United States v. Whitehead, 532 F.3d 991, 993 (9th Cir. 2008) (emphasis added,
internal quotation omitted), see also United States v. Tomko, 562 F.3d 558, 568
(3d Cir. 2009) (“absent any significant procedural error, we must give due
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deference to the district court's determination™) United States v. Tomko, 562 F.3d
558, 568 (3d Cir. 2009) (internal citations and quotation omitted).

Furthermore, “[t]rial judges are presumed to know the law and to apply it in making their
decisions.”), overruled on other grounds by Ring v. Arizona, 536 U.S. 584, 609, 122 S.Ct. 2428,
153 L.Ed.2d 556 (2002). United States v. Carty, 520 F.3d 984, 992 (9th Cir. 2008).

Here, the Appellant was convicted of three separate offenses in CR-20-107, and two
offenses in CR-20-122. see Ex. B, p.3; Ex. D, p.2. Under the Pascua Yaqui Tribal Code, the
Appellant faced a potential sentence as to each count of the following: 1) up to a year of
imprisonment; 2) up to a year of probation, with or without suspended jail time of up to one year;
3) a fine of up to $5,000; or, 4) any combination thereof. 4 PYTC § 4-20. The sentences for
counts in an individual case or between cases can legally run consecutively to one another.
Bustamante v. Valenzuela, 715 F. Supp. 2d 960, 968 (D. Ariz. 2010). Accordingly, the
Appellant was facing a potential maximum sentence of five years of incarceration, five years of
probation, and a $25,000 fine, or any combination thereof.

The PSR writer and Appellant’s counsel recommended a remarkably lenient sentence of
only 114 days, to be run concurrently with the Appellant’s sentence in his previous State
probation revocation case. The Tribe recommended a much harsher sentence involving 60 days
of “up front” incarceration, followed by a probation tail that carried the potential for up to 365
days of suspended incarceration. Had the Tribe’s recommended sentence been imposed, and had
the Appellant failed on probation, he would have faced 425 days of incarceration. The trial court
had the authority to sentence him up to something far greater. The trial court, contrary to
Appellant’s arguments, imposed a sentence that fully took into account the mitigating evidence
presented by Appellant, and the aggravating evidence presented by the prosecution. Thus, no

abuse of discretion occurred, and relief on this issue should be denied.

19



The Appellant has previously been convicted of two felony robberies in Arizona, one of
which involved the use of a weapon. He was released on parole after the completion of his most
recent conviction. He absconded from parole. While on absconder status, he committed the
offenses in CR-20-107. He posted bond, and then subsequently failed to appear for his
arraignment hearing in that case. He did not appear in court on that matter until affer he had
been arrested for walking into the home of elderly tribal members without their permission, only
to then flee from law enforcement and refuse to obey orders to stop. These offenses were the
subject of CR-20-122, and were committed even though the court had ordered him to obey all
laws as part of the conditions of release ordered in CR-20-107. The Appellant, himself, indicated
that he had previously failed on probation. Thus, the Appellant was charged, and convicted, of
offenses in two separate cases that he was arrested for while he was on felony absconder status
with the State. Even at the time of sentencing, the Appellant — when given an opportunity to
speak — minimized his conduct and argued that he entered the victims’ home in CR-20-122, and
scared them, simply because he wanted water. Such a request could have been made outside the
front door of the elderly victims’ residence.

The Tribe has no doubt that the Appellant, like many individuals in the past two years,
has lost loved ones due to COVID-19. The Tribe, likewise, has no doubt that the Appellant, like
many defendants, has experienced lockdown situations due to said pandemic. However, the
offenses he committed occurred during the COVID-19 pandemic. But not every defendant who
appeared before a court during the pandemic has the criminal history that Appellant has. Not
every defendant who appeared before a court during the pandemic had absconded from
probation. Not every defendant who appeared before a court during the pandemic invaded the
home of elderly tribal members. Not every defendant who appeared before a court during the
pandemic had absconded from pretrial release on one case only to commit offenses in a second

case a month later. Not every defendant who appeared before a court during the pandemic
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committed two new offenses involving multiple victims while having absconded from felony
parole in a sister jurisdiction.

Based on the record and the totality of the circumstances, the trial court gave adequate—
if not greater—weight to the mitigation presented by Appellant and his counsel. The Appellant
committed offenses on two separate dates in two separate cases. Those offenses were committed
during the time period in which the Appellant had absconded from parole in previous case from a
separate sovereign jurisdiction. The sentence imposed was not an abuse of discretion. Indeed, to
find that a trial court abuses its discretion simply because it fails to give a defendant the sentence
he desires or which may be the most favorable to him would have a chilling effect on the ability
of sentencing courts to adequately consider the mitigating and aggravating circumstances
presented in an individual case. Sentencing decisions, based on the case law cited by both the
Appellant and the Tribe, clearly require a trial court to balance mitigating and aggravating
factors. In this particular instance, the Appellant’s history and actions clearly outweighed the
mitigation evidence that he and his attorney presented at trial.

Because the trial court did not abuse its discretion with regards to the jail sentences
imposed, or with regards to whether those sentences should run consecutively to one another or

to the Appellant’s state case, the Appellant should be denied relief.
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CONCLUSION

The Appellant is entitled to time served credits in CR-20-107, in the amount of ten days,
and CR-20-122, in the amount of five days. The trial court erred in ordering that the Appellant
be indefinitely and permanently restrained from contacting the victims in either case; however,
the victims may pursue civil orders of protection or restraint that would take effect after the
expiration of the Appellant’s sentence. The Trial Court did not abuse its discretion in sentencing
the Appellant to consecutive terms of incarceration for CR-20-107 and CR-20-122, or in

ordering that those sentences run consecutively to the Appellant’s prior felony case.

RESPECTFULLY submitted this 16" day of June, 2021.

)

—
LQ
.
——— W

Malena Acosta Coléen Thoene
Chief Prosecutor Deputy Prosecutor
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.| the intent to injure, insult or provoke such person: fo wit: Defendant punched Monica

' | property which he or she knows is stolen, fo wit: Defendant was in possession of a

IN THE PASCUA YAQUI TRIBAL COURT Fan iR 12 ailo:
I &
IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

% e . va.l HO ‘;‘0‘,0—)
Plamtxff - Case No. LERK —M“
VS. .
MESQUITA, MICHAEL CASILLAS CRIMINAL COMPLAINT

Defendant.

The PASCUA YAQUI TRIBE, hereby complains and alleges, upon information and
belief, that the above named defendant, an Indian, while on the Pascua Yaqui
Reservation, did commit the following offense(s):

COUNT 1: 4 PYTC § 1-130(A) (3) ~ Assault

On or-about March 11, 2020 at approximately 7:46 p.m., at or near Camino Benem and
Calle Torim, Defendant committed assault by Knowingly touching another person with

Gaday in her face.

COUNT 2: 4 PYTC § 1-150(A) ~ Battery

On or about March 11, 2020 at approximately 7:46 p.m., at or near Camino Benem and
Calle Torim, Defendant did willfully strike another person or otherwise inflict bodily
injury, or who, by offering violence, caused another to harm him, to wit: Defendant
punched Monica Gaday in the face which cause to become red and swollen.

COUNT 3: 4 PYTC § 1-560 ~ Disobedience of Lawful Order of Court

On or about March 11, 2020 at approximately 7:46 p.m., at or near Camino Benem and
Calle Torim, Defendant willfully disobeyed any order, subpoena, warrant or command
duly issued, made or given by the Pascua Yaqui Tribal Court or any officer thereof, to
wit: Officer Tapia gave Defendant commands to stop and refused.

COUNT 4: 4 PYTC § 1-730 ~ Resisting a Lawful Arrest

On or about March 11, 2020 at approximately 7:4((5"‘p.m., at or near Camino Benes and
Calle Torim, Defendant did willfully and knowingly by force or violence or means, resist
or assist another to resist a lawful arrest, fo wit: Defendant resisted and he was taken to
the ground.

COUNT 5: 4 PYTC § 1-480 ~ Possession or concealment Stolen Property

On or about March 11, 2020 at approximately 7:46 p.m., at or, near Camino Benem and
Calle Torim, Defendant knowingly possessed, conceaedl or donviettedtfor [hls,own use
property, which belongs to another and without the permission of the true owner, of
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Guess purse, personal belongings, and a Black Samsung Smart phone which are the
property of Monica Gaday.

COUNT 6:4 PYTC § 1-450 ~ Theft

On or about March 11, 2020 at approximately 7:46 p.m., at or near Camino Benem and
Calle Torim, Defendant took the property of another person without consent of the
owner, to wit: Defendant took Monica Gaday’s guess purse, personal belongings, andaJ
Black Samsung Smart phone without her consent.

And such violatiohs, upon conviction, are punishable under the Pascua Yaqui Tribal
Codes. The undersigned hereby swears or affirms that this complaint is based upon
information and belief, and the attached Affidavit and Verification, or signed statement.

Pursuant to Article I, § 1(g) of the Pascua Yaqui Cphnstit frig , 4 PYTC § 4-20, and 25 U.S.C. § 1302(a)
(b), If found guilty at sentencing or plea agreeméht, the Pdscua Yaqui Tribe will seck punishment that
includes imprisonment.

DEFENDANT: Michael Casillas Mesquita
ADDRESS:

DOB: 10/13/1985- SSN: ORIGIN: #
SEX: HT: WT:  EYES: HAIR:

Note: Accused persons may obtain disclosure information about their case ten (lajs afier arraignment by contacting
the Prosecutor’s Office at 7777 S. Camino Huivisim, Bldg. A, 2" Floor, Tucson AZ 85757, [3 PYT R.Crim.P. Ru(e
38/ : )
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IN THE PASCUA YAQUI TRIBAL COURT

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

PASCUA YAQUI TRIBE, Plaintiff 7 M=

Vs.

Michae_'\_'lvlesqgii._ta' o | _, Defendant

COURT USE ONLY

CASE NUMBER

P20031138 o
PROBABLE CAUSE STATEMENT
AFFIRMATION
1.1, Chri.,topher Tapia -7, being a'duly authorized law enforcement officer

of the Pascua Yaqui Indian Tribe and for the Pascua Yaqui Indian Reservation, declare
undel penalty of perjury, the following is true and correct:

A. [ 1am the arresting officer in this case; OR
[1'I am a law enforcement officer and make this statement on information and belief
derived from Officer Christopher Tapia

2. SUSPECTED PARTY (Defendant)
Name: Mlchael Mesqwta

Dnver s License Number: P —
Tribal Enrollment Number: [594U0 2647
fon-Tribal Member (vAWA) [J =~~~
Date Of Birth; :10/13/1985 |

s i)

Michael Mesquita ~~~  ° is an enrolled member of the Pascua Yaqui Tribe.

[] is an Indian subject to the jurisdiction of the
Pascua Yaqui Tribe.

[J is subject to the Tribal Jurisdiction of
the Pascua Yaqui Tribe under the Violence
Against Women Reauthorization Act of 2013 (VAWA).



i

3. The Defendant was Arrested on 3/11/2020 1ot 17:46:00 PM_?

1
I

4, I have p(g_t_)_aﬁtg_l_g_ggl_{s.e to believe that._tbe defendant committed the following offense(s) at

or near, ‘Calle Torim and Camino Benem " which is within the exterior boundaries of
the | '

Pascua Yaqui Indian Reservation.

PYTC CcEssaut
PYTC Dbty )
aro 41710 | pdisobeylawfuiorder ]
pic 41730 | rresistngamest |
aro 4-1-450 T ctheft R
PTC 41410 | |- tafficking stolen property
PYTC 41480 possesson of stoen property
PYIC 41300 | -disorderyconduct

5. Statement Of Probable Cause:

'On 03/11/2020 at approximately 1946 hour
:and Calle Torim reference to a strong-arm robbery. Per PYPD, the RP stated she was at the
four way stop and a male punched her in the face and took her phone and white purse.

I arrived at Calle Torim and-Camino Benem and met with the RP that identified herself as
‘Monica Gadoy (DOB 01/29/1982). Monica stated she was driving her vehicle when she made
a stop at the intersection of Calle Torim and Camin Benem.A male suspect that she knew,
.approached her open driver side window, punched her twice on the face and took her purse
ithat contained her personal belongings (makeup, phone, wallet, driver license). Monica
identified the suspect as Michael Mesquita (DOB 10/13/1985). Monica said Michael was
‘wearing'black shorts and black shirt. He was last seen running east on Caile Torim towards
the Potarn Park. After Michael robbed her, she drove to her sisters house (7840 S. Camino
Tetaviecti) and used her sister's phone to call police. She then drove around looking for
‘Michael and later met with police at the intersection of Calle Torim and Camino Benem.

| .

Monica purse was described as a white Guess purse.
‘Monica said she has known Michael for some time. Unknown years/months

I observed the right side of Monica's face was red and swollen. Her injuries were consistent

=

stasdlspatched to the are:c;;)? Camino Behgﬁ:{ B



with her :s;tatement. Monica refused Victim services, medical attention and wished to be a
victim.

‘ .
'While I was speaking with Monica, she saw Michael walk around the corner to Vai Sevoi from
Camino Benem. I radioed the other officer to the area. I told Monica to stay put and got into
‘my police unit and attempted to locate Michael as I drove west on Tarook.

1 approached 4911 W. Tarook and I saw two dogs barking at the back of a parked vehicle
i(northeast side of 4911 W. Tarook). I exited my unit and began walking to the vehicle. I then
'saw a male, wearing black shorts and black shirt pop out form the rear side of the parked
‘vehicle ahd start running west crossing the front door of 4911 W. Tarook. I yelled commands
to stop and identified myself as police but the male ignored my commands and continued to
irun. It was later confirmed that this male was Michael Mesquita. Michael ran next door (4921
'W. Tarook) and appeared he was going to try to run into the that residence through the front
.door. Michael then turned around and put his hands up with balled fists. I told Michael to get
ion the ground and he ignored my commands. I grabbed Michaels right wrist and told him
jrepeatedly to get on the ground. He refused. Michael then began to resist as I attempted to
itake him tot the ground. Michael was finally taken to the ground and placed in handcuffs.

I responded back to where Monica was and I placed her in the rear cab of my vehicle for a
'suspect identification. Michael was with other officers in front of the arrest location when I
ipassed by with Monica in my vehicle. With Monica hidden from Michaels view, she positively
lidentified Michael as the individual that assaulted her and robbed her.

The pursé was located behind the parked vehicle where I initially saw Michael before the foot
pursuit. Monica later confirmed_that all her belongings/money was accounted for except for.
‘her black Samsung smart phone. Value for the smart phone : Approximately $180.00.

-Ofc. Palldnes advised me of a witness (Sandra Higuera/ wished to remain anonymous) that
‘observed: Michael eluding police with the white purse in his possession and the events leading
.up to his|arrest,

‘Recorded statements were obtained from Monica and Sandra. Photographs of the purse, its
«discovered location and Monica's person/injuries were taken. These items were submitted into
PYPD evidence locker number 3. '

‘Michael was transported and booked PYPD Detention Center where he was booked for PYT
.charges: :

The information contained herein is true an accurate to the best of my knowledge and belief.

‘ 6. I request that the Court make a probéble cause determination and, if the defendant is in
custody, that he/she be continued in custody, pending further proceedings.

e
Sighattre df Officer
EXECUTED ON: / :
3 /// 22

Date /
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IN THE PASCUA YAQUI TRIBAL COURT

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

PASCUA YAQUI TRIBE, )

PLAINTIFF, ) CASE NO. CR-20-107
vs. ) | JUDGMENT AND
MESQUITA, MICHAEL, CASILLAS, ) SETTING SENTENCING

DEFENDANT. ) ORDER

)

The defendant, Michael Mesquita, appeared for trial on September 9, 2020, with his legall
counsel, Senior Public Defender, Annamarie Valdivia. Appearing for the Tribe was Deputy
Prosecutor, Russell Boatwright. Also appearing was Pascua Yaqui Police Officer, Christopher
Tapia, and the victim, Monica Godoy. The court grants the Tribe’s unopposed request to amend
the complaint, Counts One (1), Two, (2), Five,|(5), and Six (6) to read “Godoy” instead of the
current last name of “Gaday,” and Count Fou{ to Refusal to Obey a Lawful Order, from the
current, “Disobedience of a Lawful Order of C0111rt.”

On June 24, 2020, the court denied the Tribe’s motion to stay the bench trial hearing in|
this matter for six (6) months, vacated the benth trial hearing in CR-20-107., set for June 29
2020, and rescheduled the bench trial on September 9, 2020, the same date and time as CR-20-
122, a second matter that the defendant had pending trial disposition. A continuance of CR-204
107 balanced the defendant’s right to a speedy trial and addressed concerns raised regarding his
potential exposure to the COVID-19 virus in arState congregate jail setting. A six-month stay
would have amounted to an unnecessary delay, i*npaired the fundamental rights of the defendant,
and delayed justice to the victim. |

The court held a bench trial in this matter after holding a bench trial hearing in CR-20-
122, heard testimony, reviewed documentary evidence, and it finds the defendant guilty beyond a
reasonable doubt to Count F our, (4), Resisting a Lawful Arrest, Count Five, (5), Possession of
Concealment Stolen Property, and Count Six, (6), Thetft.
l
The Court finds the defendant not guilty of Count One (1) Assault, Count Two (2),
Battery, and Count Three (3), Refusal to Obey a Lawful Order, as the Prosecutor motioned to

dismiss those counts based on the testimony of the victim, who recanted her statements given to
the police.

The Tribe introduced into evidence, as [Exhibit One, a document entitled “Certificate
Degree of Indian Blood” (CDIB). However, the Tribe could not locate the original CDIB and
requested to use the CDIB record submitted as an exhibit in CR-20-122. The defense counsel
objected, and the court allowed the used of the CDIB belonging to Michael Mesquita by the

PPt AP T L ) N\ o AT ST
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Prosecutor.' Pascua Yaqui rules of evidence provides that the requirement of authentication o

identification as a condition precedent to ad issibility is satisfied by "evidence sufficient to
support a finding that the item is what the proponent claims it is." 3 PYT R.Evid. Rule 47(A)|
Here, the CDIB is a public record that is s If-authenticating. Also, the court finds that thd
foundation laid for the CDIB record satisfies the requirements that the document is admissiblg
because the publication satisfied 3 PYT R.Evid.Rule 47(B)(1), testimony of a witness with
knowledge, or 3 PYT R.Evid. Rule 47 (B)(5), public records or reports. The disclosed document
bore an “official seal” and stated that Michael esquita was “an enrolled member of the Pascua
Yaqui Tribe.” The Tribe’s Exhibit One, is a sel -authenticating public document from the Pascua
Yaqui Tribal Enrollment department and was admitted pursuant to 3 PYT R.Evid. Rule 48 (A)]
The Tribal Enrollment Certificate was published to the court through the testimony of Officeq
Tapia, who confirmed that the defendant was |an enrolled member. The Court finds that the
Tribal Enrollment Certificate, CDIB, was roperly admitted into evidence. Through thd
certificate, the Tribe has proven that the defendant is an Indian.,

|

The defendant moved for a directed v}rdict as to all counts, and the Tribe moved tol
dismiss Counts One, Two, and Three. The Court should grant the Tribe’s motion to dismis
Counts One, Two, and Three, based on the testi ony of the victim, who recanted her statementj
given to the police, and deny the defendant’s motion for a directed verdict for the remaining
counts, because although the victim admitted t being untruthful, the testimony of Godoy an
Officer Tapia were consistent in important and significant details. Independent evidence in the
record corroborates that a theft did occur, sucl‘l as, the purse being found at the site where thd
defendant was hiding after he fled. ’

As to the Counts above, the Tribe ha proven beyond a reasonable doubt, that the
defendant, Michael Mesquita, on the night of March 11, 2020, at about 7:46 p.m. committed
Count Four, (4), Resisting a Lawful Arrest. Ofﬁtf;er Tapia testified that when he responded to the
call near Camino Benem and Calle Torim, he found the defendant near a residence on Tarook,
located on the Pascua Yaqui Reservation. When he approached, the defendant, who was hiding
behind a car, he “left running,” after being commanded to stop, and when Officer Tapia caught
up to him, he resisted arrest and had to be taken to the ground to be arrested.

As to Count Five, (5), Possession or Cancealment Stolen Property, and Count Six, (6),
Theft, the victim, Monica Godoy testified that the defendant got out of her car and took her purse
and cell phone. She stated that she drove to her sister’s home to call the police and said that thi
defendant hit her. She testified that the defendant did not give her purse back. On crossA
examination, she admitted that she knew the de ndant, that they had been in a relationship, and
that she had lied to the police about the defendant hitting her. She was admonished by the court
that she was testifying under oath. Officer Tapﬂa testified that he responded to the scene for 4
reported, “strong armed robbery,” that a male had taken the victim’s property and assaulted her
He identified the defendant in court and said after he arrested the defendant, he found thd

victim’s purse and property located where the defendant was hiding. The prosecutor, through

! Pursuant to 3 PYT R.Evid. Rule 52, an original is not required and other evidence is admissible if the original ig
lost or destroyed, unless such loss or destruction has been done by the proponent in bad faith.
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Office Tapia, published the Tribe’s Exhibit #5, a photo of a purse on the ground, near the bumper
of a car.

The defendant argued that the victim, Monica Godoy, lied to the police and that the
defendant should be acquitted. The court hotes discrepancies between what the victim
represented to the court at the time of trial and what she had initially told law enforcement
officers, and her subsequent recantations of the accusations she had made. Here, the defense
counsel elicited evidence of Godoy's inconsistent statements on cross-examination and Godoy;
admitted that she lied to the police about the assault and battery. However, a prosecutor i
permitted to call witnesses that have made prior inconsistent statements. Although the victim|
admitted to being untruthful, putting her credibility at issue, the testimony of Ms. Godoy and
Officer Tapia were consistent, and independent evidence in the record corroborates that a theft
did occur, such as, the purse being found at the site where the defendant was hiding after he fled)
and Officer Tapia’s testimony.

IT IS ORDERED that the defendant, Michael Mesquita, is guilty beyond a reasonable
doubt to Count Four, (4), Resisting a Lawful Arrest, Count Five, (5), Possession or Concealment
Stolen Property, and Count Six, (6), Theft. The court shall set the matter for a sentencing
hearing and the defendant, Michael Mesquita, shall be released on a cash bond of $3,500.00, iny
the event he cannot post the cash bond, then the defendant shall be transported to attend his
future scheduled court hearings. He shall appear at all future hearings and obey all laws, and
shall not consume or possess any alcoholic bev ;rages, drugs, or drug paraphernalia, and shall bd
subject to random breath alcohol or urinalysis esting by law enforcement or Pretrial Services |
The defendant shall report to Pre-trial Services|within twenty-four hours of release, and follow
any and all recommendations from the program, and shall be monitored by GPS tracking o]
monitoring bracelets. He is restrained from a y contact whatsoever with the victim, Monical
Godoy, including telephone contact or third- arty contact, including any contact with hed
residence or anywhere else. The defendant is also restrained from the future use, attempted use,
or threatened use of physical force against the viFtim.

IT IS FURTHER ORDERED that this{ matter shall be set for a sentencing hearing on
December 7, 2020, at 10:00 a.m..
\
IT IS FURTHER ORDERED that purstant to 4 PYTC § 5-110, the Prosecutor’s Offic
shall advise the victims of the defendant’s sent ncing hearing and provide a copy of the term

and conditions of release, and on request, give the victim notice of the right to make a statement
as provided by 4 PYTC § 5-210. j

IT IS FURTHER ORDERED that the|Court shall dismiss with prejudice, Count One
(1) Assault, Count Two (2), Battery, and Count Three (3), Refusal to Obey a Lawful Order.

IT IS FURTHER ORDERED that the court grants the Tribe’s unopposed motion tol
amend the complaint, Counts One (1), Two, (2), Five, (5), and Six (6) to read “Godoy” instead of
the current last name of “Gaday,” and Count Four to Refusal to Obey a Lawful Order, from the
current, “Disobedience of a Lawful Order of Court.”

|
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THIS IS THE ONLY NOTICE OF HEARING YOU WILL RECEIVE.

IT IS FURTHER ORDERED that the Probation Department shall provide the court
with a pre-sentence report no later than November 30, 2020. 3 PYTC § 2-2-450(d).

SO ORDERED HIS 9TH DAY OF SEPTEMBER 2020.

%iate Judge, Pascua Yaqui Tribal Court

Asso
CCZ i
Date A%, /' 9‘74/8/ HO27) |

Tribe // Defendant/Counsel o De*ention “~ Probation

Cleck =
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IN THE PASCUA YAQUI TRIBAL COURT
IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

Pascua Yaqui Tribe,

Plaintiff, Case No.
VS.
MESQUITA, MICHAEL CASILLAS CRIMINAL COMPLAINT
Defendant.

The PASCUA YAQUI TRIBE, hereby complains and alleges, upon information and belief, that

the above named defendant, an Indian, while on the Pascua Yaqui Reservation, did commit the
following offense(s):

COUNT 1: 4 PYTC § 1-440(B) ~ Criminal Trespass

On or about April 21, 2020 at approximately 4:04 p.m., at or near 7810 S. Camino Cocoim.
Tucson, AZ 85757, Defendant entered any residential yard and, without lawful authority, looking
into the residential structure thereon in reckless disregard of infringing on the inhabitant's right
of privacy, to wit: unlawfully entered the residential yard and/or residence of Yolanda Flores.

COUNT 2: 4 PYTC § 1-710 ~ Refusal to Obey a Lawful Order

On or about April 21, 2020 at approximately 4:04 p.m., at or near 7810 S. Camino Cocoim,
Tucson, AZ 85757, Defendant did refuse to obey a lawful order of the police or fire department,
to wit: refused to obey to order from Officer Pallanes.

COUNT 3: 4 PYTC § 1-790(A) ~ Possession, Manufacture, Delivery and Advertisement
Drug Paraphernalia

On or about April 21, 2020 at approximately 4:04 p.m., at or near 7810 S. Camino Cocoim,
Tucson, AZ 85757, Defendant did use, or possess with intent to use, drug paraphernalia to plant,
propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare,
test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale or otherwise introduce
into the human body a drug, fo wit: possessed a pipe.

And such violations, upon conviction, are punishable under the Pascua Yaqui Tribal Codes. The
undersigned hereby swears or affirms that this complaint is based upon information and belief,
and the attached Affidavit and Verification, or signed statement.

DATED this 22nd day of April, 2020.

- /l /,/ p ’ /’..’
yd / s~ Z’ y/
4 N o

Complairant/Attorney
/ /

( e
N~
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Pursuant to Article I, § 1(g) of the Pascua Yaqui Constitution, 4 PYTC § 4-20, and 25 U.S.C. § 1302(a)(®), If
Sound guilty at sentencing or plea agreement, the Pascua Yaqui Tribe will seek punishment that includes
imprisonment.

-| DEFENDANT: Michael Casillas Mesquita

ADDRESS: 5435 E. Calle Magdalena, Guadalupe, AZ 85283
DOB: 10/13/1985 SSN: 600-30-1922 ORIGIN: Pascua Yaqui Tribe #694U012647
SEX: Male HT: 5'8" WT: 125 EYES: Brown HAIR: Black

Note: Accused persons may obtain: disclosure information about their case ten days gfter arraigninent by contacting the
Prosecutor’s Office at 7777 S. Camino Huivisim, Bldg A, 2" Floor, Tucson AZ 85757, [3 PYT R.Crin.P. Rule 38
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IN THE PASCUA YAQUI TIBAL COURT
IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

Plaintiff:
The Pascua Yaqui Tribe
VS.
Defendant:
Michael Mesquita
Court Use Only
Case Number
P20042122
PROBABLE CAUSE STATEMENT
AFFIRMATION
1. 1. Pallanes 3L54 being a duly authorized law enforcement officer of the Pascua Yaqui Indian

Tribe and for the Pascua Yaqui Indian Reservation, declare under penalty of perjury, the
following is true and correct:

A. [X]1am the arresting officer in this case: OR

[]1am a law enforcement officer and make this statement on information and
belief derived from Officer

2. suspected Party (Defendant)

Name: Michael Mesquita
Driver’s license number: D02598762
Tribal Enrollment number: 694U012647

Date of Birth: 10/13/1985

Michae! Mesquita

X is an enrolled member of the Pascua Yaqui Tribe.

D is an Indian subject to the jurisdiction of the Pascua
Yaqui Tribe.

[ Tis a non-Indian subject to the Jurisdiction of the Pascua
Yaqui Tribe under the V.A.W.A of 1994.



3. The defendant was arrested on 04/21/2020 at 16:04.

4, I have probable cause to believe that the defendant committed the following offense(s)
at or near 7810 S Camino Cocoim which is within the external boundaries of the Pascua
Yaqui Indian Reservation.

PYTC 4-1-4408B Criminal Trespassing

PYTC 4-1-710 Refusal to obey a lawful order
PYTC 4-1-730 Resisting a lawful arrest.
PYTC 4-1-790 P(;session of drug paraph;ernalia
PYTC

S: Statement of Probable Cause:

On Apeil 21, 2020 at 16:04 | responded to the area of 7810 S Camino

Cocoim( witihin the exterbal boundaries of the Pascua Yaqui Reservation) in reference to trespassing.
Yolanda Flores was reporting that a male subject wearing a black tank top had just entered her
residence unlawfully and was refusing to leave.

T T Brior to my arrival, Ms. Flores advised communications that the r;xaré'sat)sjdé*é}: had

finally left the residence and was now hiding in the bushes at 7801 S Camino

Cocoim.

I then responded to 7801 S Camino Cocoim. When | arrived in front of the
residence | observed a male subject running up the driveway towards the back
fence. Ithen pursued the male on foot and began giving verbal stop commands.
When the male subject failed to make it over the back fence he turned and began
running back towards me. 1then cornered him and continued to give himverbal
commands to stop. However the male subject continued to'try and run passed me.
At this time | grabbed the male subject by the arm and placed him on the ground
to safely and effectively control him. 1 advised him that he was now under
arrest and handcuffed him. The male subject was identified as Michael Mesquita(an enrolled
member of the Pascua Yaqui Tribe). At this time | was able to positively identify Mr. Mesquita as the
male: subject that had previously evaded me, reference PYPD case # P20042121.

During a search incident to arrest, | located a small glass pipe in Mr.

Mesquita's front left pant pocket. The pipe contained a burnt white residue on

the inside, consistant with the consumption of illegal drugs. | then seized the pipe and advised Mr.
Mesquita that he was being charged with possession of paraphernalia.

| then made contact with the victim Yolanda Flores(01/01/1963). Ms. Flores
advised that she was doing laundry and that her back door had been unlocked.
She stited that while she was sitting in her living room, a male subject wearing
a black tank top ran in though her back door and was standing in her living




room. Ms. Flores stated that she was afraid of the male subject and began
yelling at him to get out. Eventually her husband was alerted and was able to
force the male subject out of the front door. Ms. Flores advised that she was
the home owner and that she was willing to be a victim of criminal trespassing.

Based on this information | believe there is casue to charge Michael Mesquita with an offense.

The information contained herein is true and accurate to the best of my knowledge and belief.

6. I request that the Court make a probable cause determination and, if the defendant is in
custody, that he/she continue to be in custody, pending further proceedings.

)Sirgnaturé of Officer

Executed On: ‘7//2/ — 2022

Date
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IN THE PASCUA YAQUI TRIBAL COURT

IN AND FOR THE PASCUA QAQUI INDIAN RESERVATION

PASCUA YAQUI TRIBE, ) |
PLAINTIFF, ) CASE NO. CR-20-122
vs. ) JUDGMENT AND
MESQUITA, MICHAEL, CASILLAS, ) SETTING SENTENCING
DEFENDANT. ) ORDER
)

The defendant, Michael Mesquita, appeared for trial on September 9, 2020, with his legal
counsel, Senior Public Defender, Annamarie Valdivia. Appearing for the Tribe was Deputy
Prosecutor, Russell Boatwright. Also appearing was Pascua Yaqui Police Officer, Juan Pallanes))
the victim, Yolanda Flores, and witness, Richarﬁi Wilson.

The court held a bench trial, heard tes}imony, reviewed documentary evidence, and it
finds the defendant guilty beyond a reasonable doubt to Count One, Criminal Trespass and
Count Two, Refusal to Obey a Lawful Order.

The Court finds the defendant not g ‘ilty to Count Three, Possession, Manufacture
Delivery, and Advertisement, Drug Paraphemaja.

The Tribe introduced into evidence, as Exhibit One, a document entitled “Certificate
Degree of Indian Blood.” The document bore an “official seal” and stated that Michael Mesquita
was “an enrolled member of the Pascua YacE}Ai Tribe.” The Tribe’s Exhibit One, is a selfd
authenticating public document from the Pascua Yaqui Tribal Enrollment department and was
admitted pursuant to 3 PYT R.Evid. Rule 48 A), without objection. The Tribal Enrollment
Certificate was published to the court through the testimony of Officer Pallanes, who confirmed

that the defendant was an enrolled member. Through the certificate, the Tribe has proven that
the defendant is an Indian. ‘

As to the three Counts above, the Tribe}has proven beyond a reasonable doubt, that the
defendant, Michael Mesquita, on the afternoon of April 21, 2020, at about 4:04 p-m. committed
Count One Criminal Trespass by entering their| residence and yard located at 7810 S. Caming
Cocoim, located on the Pascua Yaqui Reservation, without permission or lawful authority. The
homeowner, Yolanda Flores testified that she saw the defendant hiding and “ducking down,” id
her carport while she was washing dishes. She s ated, he then entered her kitchen and refused to
leave when told multiple times to “get out.” She said she was scared. She also testified that she
could hear the defendant speaking while outside to who she thought was Richard Wilson, and the
defendant asked for water. Richard Wilson testified that he was in the living room and saw th
defendant in the carport, saw him go around the back of the house, and then walk into the home’j
kitchen. He told the defendant to leave and he lhad to threaten the defendant before he finally
forced the defendant from the home. Mr. Wilson testified that he did not see the defendant
talking to his son or asking his son for water while in the carport.
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He also committed Refusal to Obey a Lawful Order. Officer Pallanes testified that when
he responded to the call, he approached the defendant and the defendant started running, and
Officer Pallanes ordered him to stop, but the defendant did not stop and continued to flee.

The court finds that the Tribe has not met their burden for Count Three, Possession,
Manufacture, Delivery, and Advertisement, Dru g Paraphernalia. Officer Pallanes testified that hg
found a glass pipe with residue when searching the defendant. The court finds that proof of the
pipe being used for illegal drugs can be circumstantial and proved by experienced law
enforcement officers. An officer's familiarity with illegal drugs based on past experience coupled
with present observation or identification may be sufficient to establish the identity of drug
paraphernalia. Officer Pallanes testified about Ithe pipe and testified about his experience and
attendance at the police academy that emphasized drug recognition and identification, Defense
counsel challenged this count and argued that there was never any type of tests performed on the
pipe or residue. Officer Pallanes did not conduct cither a field test or a subsequent lab test to
establish that the pipe contained illegal drugs, did not obtain statements or an admission about
the use of the pipe from the Defendant, did not testify that the pipe was found with or near illegal
drugs, and the pipe was not introduced in court as an exhibit or through a chain of custody. Had
these factors been more adequately developed during trial, the court might have considered
ruling differently. The court finds that the Ofﬁcer’s testimony based on personal observation,
education, and experience was insufficient to su#tain a conviction.

IT IS ORDERED that the defendant, Michael Mesquita, is guilty beyond a reasonabld
doubt to Count One, Criminal Trespass and Count Two, Refusal to Obey a Lawful Order. The
court shall set the matter for a sentencing hearing and the defendant, Michael Mesquita, shall bg
released on a cash bond of $3,500.00. In the |event he cannot post the cash bond, then the
defendant shall be transported to attend his future scheduled court hearings. He shall appear af
all future hearings and obey all laws, and shall rlot consume or possess any alcoholic beverages|
drugs, or drug paraphernalia, and shall be subje¢t to random breath alcohol or urinalysis testing
by law enforcement or Pretrial Services. The d fendant shall report to Pre-trial Services withiry
twenty-four hours of release, and follow any |and all recommendations from the program,
including being monitored by GPS tracking or onitoring bracelets. He is restrained from any
contact whatsoever with the victim, Yolanda Fl res, including telephone contact or third party
contact, including any contact with her residence or anywhere else. The defendant is also
restrained from the future use, attempted use, or threatened use of physical force against the
victims and shall not possess any weapons, guns, lor dangerous instruments.

IT IS FURTHER ORDERED that this imatter shall be set for a sentencing hearing onj
December 7, 2020, at 10:00 a.m.. l

IT IS FURTHER ORDERED that pursuant to 4 PYTC § 5-110, the Prosecutor’s Office
shall advise the victims of the defendant’s sente cing hearing and provide a copy of the terms
and conditions of release, and on request, give the victim notice of the right to make a statement
as provided by 4 PYTC § 5-210.
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IT IS FURTHER ORDERED that the Court shall dismiss Count Three, Possession,
Manufacture, Delivery, and Advertisement, Drug Paraphernalia, based on the Tribe’s failure to
prove the count beyond a reasonable doubt.

THIS IS THE ONLY NOTICE OF Hj ARING YOU WILL RECEIVE.

IT IS FURTHER ORDERED that the Probation Department shall provide the court
with a pre-sentence report no later than November 30,2020. 3 PYTC § 2-2-450(d).

SO ORDERED T#‘IIS 9TH DAY OF SEPTEMBER 2020.
Assoﬂate Judge, Pascua Yaqui Tribal Court
Cc: :
Date%f- JE, ZO2D |
/ 7 i /
A ribe Mefendant/Counsel S Detention Probation

D)

Clerk
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FILED DATE AND TIME

PASCUA YAQUI TRIBAL COURT

PASCUA YAQUI TRIBE 7 3 FEB 2021

7474 S. Camino de Qeste o

Tucson, Arizona 85757 DOCKET NO.

(520) 879-6251 TIME: LRy 7.9
Russell Boatwright

Deputy Prosecutor

IN THE PASCUA YAQUI TRIBAL COURT
IN AND FOR THE PASCUA YAQUI RESERVATION, ARIZONA

PASCUA YAQUI TRIBE,
Plaintiff, NO. CR-20-107/CR-20-122

Vs. SENTENCING MEMORANDUM

MESQUITA, MICHAEL CASILLAS
Defendant

COMES NOW The Pascua Yaqui Tribe, by and through undersigned counsel, héreby submits
this Sentencing Memorandum and asks this Court to impose, in CR-20-122, a 12 month term of
probation with 1 year suspended consecutive to 60 days detention in CR-20-107. The Tribe further
asks that these sentences run consecutive the term of imprisonment the Defendant is currently
serving in the Arizona Department of Corrections. The Tribe requests this sentence for the following

reasons:

Backgl round:
CR-20-107

On March 11%, 2020, around 7:46 p.m., Pascua Yaqui Police officers responded to a call
reporting a strong arm robbery. The reporting party, Monica Godoy, called 911 and told officers that
a suspéct that she knew approached her window, punched her in the face, and took her purse. While
taking her statement Ms. Godoy spotted the suspect and officers gave chase and ultimately
apprehended Michael Mesquita. Ofc. Chris Tapia drove Ms. Godoy to where Mr. Mesquita was

located and she identified him as the person who punched her and took her purse. At trial, Ms.
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Godoy recanted that Mr. Mesquita had punched her. However, she testified that he did take her purse
without her permission, but did not assault her.
CR-20-122

While on the run for the incident that occurred in CR-20-122 (and on absconder status for a
parole violation), the Defendant was apprehended a little over a month later on April 21%, 2020 at
around 4:04 P.M. In this incident, officers responded to a 911 call reporting an unwanted person ata
residence. The suspect had fled the area but officers identified the suspect shortly after. Officers gave
verbal commands for Michael Mesquita to show his hands and stay where he was. Mr. Mesquita
responded by ignoring these commands and leading officer on a chase.

At trial, Yolanda Flores and her husband, Richard Wilson, described seeing Mr. Mesquita on
their carport. After asking him if he wanted water and subsequently observing odd behavior by Mr.
Mesquita, they asked him to leave their property. Mr. Mesquita did not comply with their requests
and éventually entered their home, causing distress to Ms. Flores and Mr. Wilson.

Criminal History

‘ The Defendant has a lengthy criminal history, including convictions for armed robbery out of
Pima County in CR20030979 and Robbefy out of Maricopa County in CR2012149177001. The
Defendant committed these two qffense while on release from prison for robbery. Furthermore, he
was currently in absconder status for his parole.

This history suggests that the Defendant poses a risk to the community. He has also
demonstrated he is unwilling to abide by court orders and disregards lawful orders, as evidenced by
his actions in CR-2020-122 and his absconder status for a parole violation.

Acceptance of Resnonsibilig

The Defendant also displays no interest in accepting responsibility. The Tribe offered a plea
in this matter and the Tribe was informed Mr. Mesquita had no interest in accepting a rather lenient
plea for what turned out to be straightforward facts. Instead, the Tribe had to coordinate multiple
transports to accommodate the Defendant’s trial, as well as call two elderly victims in to testify in the
midd!e of a pandemic. Because of this, the Defendant should not be awarded a windfall and get the

benefit of a ‘two-for-one’ for his crimes.
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Con¢lusion

The Tribe asks this Court to sentence this Defendant to consecutive sentences. The Defendant
has shown wilful disregard to authority and continues to reoffend and victimize the community. For
thesé reasons, the Tribe asks for a 60 day sentence in CR-20-107. We ask that this sentence be
imposed consecutively to the Defendant’s release date of 6-18-2021 for his matter with the State of
Arizona. After a 60 day sentence, the Tribe asks that the Defendant be placed on probation for one
year in CR-20-122 so that we may monitor and ensure he is committed to making appropriate
changes and no longer placing the community at risk. While on probation, we would ask that the
Defendant have no contact with Yolanda Flores, Richard Wilson, or their residence of 7810 S.
Camino Cocoim. The Defendant should also refrain from drugs or alcohol, subject to random testing.
The Defendant should also obtain a Centered Spirit Evaluation and comply with any treatment
recommendations, and follow all standard conditions and directions of probation. The Tribe asks that

the Court impose a 12 month suspended sentence with this term of probation.

Respectfully submitted this 23rd day of February, 2021.

OFFICE OF THE PROSECUTOR
PASCUA YAQUI TRIBE

W

Russell Boatwright
Deputy Prosecutor
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Original of the foregoing delivered/mailed
This date to:

Clerk of the Court, Pascua Yaqui Tribal Court

A coﬁy delivered to:

Annamarie Valdivia
Office of Public Defender

By:
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Pascua Yaqui Tribe, Docket No.: CR-20-107 / CR-20-122

PRE-SENTENCE INVESTIGATION
REPORT

Plaintiff,

MESQUITA, MICHAEL CASILLAS

)
)
)
Vs. )
)
)
)
)

Defendant

PERSONAL DATA
Name: MICHAEL CASILLAS MESQUITA
Address: Currently with ADC but once released his mailing address is 5435 D East Calle
Magdelena
City, State, Zip: Guadalupe, AZ 85283
Phone:
Tattoos/Scars: Tattoos all over stomach, chest and arms. Scar and a tattoo on left hand.
Last name on his upper back.
D.0.B. 10/13/1985 AGE: 35
Enrollment: Pascua Yaqui 2694U012647
Employer: Unemployed
Address: N/A
City, State, Zip: N/A
Occupation:
Marital Status: Single

Children: Mr. Mesquita advised he has an 18 year old daughter
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Probation Officer Dominic M. Duran of the Pascua Yaqui Tribe Office of Probation & Parole

hereby respectfully submits the attached investigation:

PRESENT SITUATION:

On September 09", 2019 Mr. Mesquita was found guilty on two separate cases CR-20-107
Ct. 4- Resisting Lawful Arrest, Ct. 5- Possession or Concealment of stolen property, Ct. 6-
Theft and CR-20-122 Ct. 1- Criminal Trespass and Ct. 2- Refusal to obey a lawful order. It
should be noted that the defendant, Mr. Mesquita, had absconded from Maricopa County
Parole around August 2™, 2019 and was a wanted fugitive until an Extradition was issued for
Mr. Mesquita on April 22", 2020. While he was on fugitive status he committed the crimes

listed in CR-20-107 and CR-20-122.

DEFENDANT’S STATEMENT:

[ conducted an interview on this defendant with his attorney present via telephone due to him
being in custody with the Arizona Department of Corrections. The defendant stated that he
hasn’t done well while on probation in the past. Defendant has also stated that has done well
and bettered himself while he has been in prison. He has got his GED and is working on going

back to school to get degrees in Sociology and Business Management.

VICTIM IMPACT STATEMENT:
I reached out to Yolanda Flores who is the victim in CR-20-112 but after leaving 2 voicemails
on her phone I got no response. Therefore, no victim statement applies in this matter.

[ also reached out to Monica Godoy and was able to speak with her. She advised me that she




was not a victim in this case and did not wish to make any statements towards the case or

sentencing of Mr. Mesquita.

FAMILY DATA:

Mr. Mesquita advises that he does not have family around and is on his own.

EDUCATION HISTORY:

Mr. Mesquita went to Hohokam Middle School and Cholla High school before moving to
Guadalupe, Az and dropping out of school. However, since being in prison he has earned his
GED and is working to get back into school to get his degrees is Sociology and Business
Management. [t should be noted that while he has been in prison he has completed parenting
and substance abuse classes.

FINANCIAL STATEMENT:

Mr. Mesquita has been doing jobs in the prison, such as Porter, Kit Worker and Maintenance

Work. Once out of Prison Mr. Mesquita feels that he will be able to do warehouse jobs.

CRIMINAL HISTORY:
The Office of Probation and Parole conducted a background check with Pima County, Pascua

Yaqui Tribal Court and Surrounding State Jurisdictions:




DATE CASE # OFFENSE DISPOSITION
08/06/2009 S-0700-CR-2008
148749 Agg. Assault Dismissed
06/25/2009 S-1100-CR-2009
01100 Agg. Robbery Dismissed
07/07/2009 S-0700-CR-2009
14377 Agg. Robbery Plea to other charges
09/18/2012 S-0700-CR-2012 Robbery X2 9 years in Prison
149177 Threat-Intimidation  (Currently serving)
03/12/2020 CR-20-107 Resisting Arrest
Possession stolen prop
Theft Pending Disposition
04/21/2020 CR-20-122 Trespass

PRIOR PROBATION HISTORY:

Refusal to obey

lawful order

Pending Disposition

Mr. Mesquita has not been on probation in this Jurisdiction but has failed while on Parole in

Maricopa County.




PROBATION OFFICER ASSESSMENT:

The office of Probation and Parole recommends as follows:

Defendant does not make a good candidate for Probation as he has self-admitted that he has had
trouble while on Probation. It should be noted as mentioned above he never checked in with his
parole office while he was out on Parole which led to him acquiring a warrant and being placed
back into prison to finish off his sentence. Probation is going to recommend that the defendant
serve a term of imprisonment of 114 days to run concurrently with his prison sentence to be

released on June 18, 2021.

RESPECTFULLY SUBMITTED on this 9" day of February 2021.

D e D

Dominic M. Duran
Probation & Parole Officer

w




IN THE PASCUA YAQUI COURT OF APPEALS
IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

MICHAEL MESQUITA,
Appellant,
V.
PASCUA YAQUI TRIBE

Appellee.

APPELLATE CASE NO. CA-21-001

PASCUA YAQUI TRIBAL COURT NO.

)
)
)
; CR-20-107/20-122
)
)
)
)
)

APPELLANT OPENING BRIEF
EXCERPTS OF RECORD

PASCUA YAQUI PUBLIC DEFENDER
Annamarie L. Valdivia

Senior Staff Attorney

PYT Bar #10267

4725 W. Calle Tetakusim, Building B
Tucson, AZ 85757

(520) 883-5012

Attorney for Appellee Michael Mesquita
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IN THE PASCUA YAQUI TRIBAL COURT

IN AND FOR THE PASCUA YAQUI INDIAN RESERVATION

PASCUA YAQUI TRIBE )
Plaintiff, )
Vvs. ) NO. CR-20-0107
)
MESQUITA, MICHAEL ) INITIAL HEARING
) ORDER
Defendant. )

On Thursday, March 12, 2020, the above matter came before the Court for an
unscheduled Initial hearing pursuant to 3 PYTC § 2-2-180. Prosecutor Advocate Rebecca
Figueroa appeared for the Tribe. The Defendant, Michael Mesquita, appeared in custody, with
Public Defender, Annamarie Valdivia. The Defendant filed a request for court appointed
counsel, and the court granted the request pursuant to the information submitted by the
Defendant and the provisions of 3 PYTC § 2-2-310, because the Tribe may seek the loss of
liberty as punishment. The Defendant was read his rights.
Probable Cause determination:

The Pascua Yaqui Criminal Code requires that “a complaint, together with other sworn
statements, shall be filed with the court for review as to whether probable cause exists...” 3
PYTC § 2-2-90 (G). No tribal law enforcement officer shall arrest any person for a criminal
offense set out in the Tribal Code except when the officer has probable cause to believe that the
person to be arrested has committed an offense. 3 PYTC § 2-2-100(3). The Court finds tha
sufficient probable cause exists to believe that the defendant may have committed the offenses of
Counts One (1) through Count Six (6). The Tribe recommended that the defendant be released
on a bond and advised that the Defendant had an extensive and recent criminal history inj
Arizona, and he is currently wanted in Arizona and alleged to have absconded from the
Department of Corrections, adding that the Defendant should be released on a $700.00 cale
bond. The Defense counsel disagreed with the recommendations made and advised the court
that the Defendant could not afford a bond, she updated his address for the court. The Court
finds, after weighing the input from the parties, the pretrial report, the case documents filed, and

the Defendant’s criminal history, that due to the serious and violent nature of the allegations, and
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based on the defendant’s criminal history, that he is currently wanted in Arizona and alleged to
have absconded from the Department of Corrections, the defendant poses a credible threat to the
physical safety of the victim and may pose a threat to the community, he is a flight risk, poses a
risk of non-appearance, and a risk to reoffend. The Court should set a $700.00 cash bond, and
require that the Defendant be monitored by Pretrial Services if he posts bond. He should be
restrained from any contact whatsoever with the victim, Monica Gadoy, including no telephone
contact or third party contact, including any contact with her residence or anywhere else, the
address shall be confidential pursuant to 4 PYTC § 5-280. He should appear at all future
hearings, and obey all laws.

IT IS ORDERED that the defendant, Michael Mesquita, shall be released on a cash bond
of $700.00, in the event he cannot post the cash bond, then the defendant shall be transported toj
attend his future scheduled court hearings. He shall appear at all future hearings and obey all
laws, and shall not consume or possess any alcoholic beverages, drugs, or drug paraphernalia]
and shall be subject to random breath alcohol or urinalysis testing by law enforcement or Pretrial
Services. The defendant shall report to Pre-trial Services within twenty-four hours of release, and
follow any and all recommendations from the program, and shall be monitored by GPS tracking]
or monitoring bracelets. He is restrained from any contact whatsoever with the victim, Monica
Gadoy, including telephone contact or third party contact, including any contact with her
residence or anywhere else. The defendant is also restrained from the future use, attempted use,
or threatened use of physical force against the victim.

IT IS FURTHER ORDERED that the Public Defenders’ Office shall be appointed to
assist <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>